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For a recent example, see the account of racial vio- 
ce resulting from desegregation in Boston, in Husoch, oston: The Problem That Won't Go Away," New York HE concept of "racial discrimination" mes, Nov. 25, 1979, SS 6 (Magazine), at 3a. 

7a. See N. St. John, Schol Desegregation, 16-41 (1975). 

I. THe PeRPETRATOR PER$PECTIVE 

may be approached from the perspective of either its victim or its perpetrator. From the victim's perspective, racial discrimination describes those conditions of actual social exis- 

90. See D. Armor, "White Flight, Demographic Transi- 
. and the Future of School Desegregation" (1978) (Rand Der Series, the Rand Corp.; J. Colemen, S. Kelly, and J. ore, Trends in School Segregation, 1968-1973" (1975) rban Institute Paper). But see Pettrigrew and Green, hool Desegregation in Large Cities: A Critique of the 
leman White Flight Thesis," 46 Harv. Educ. Rev., 1 

6); Rossell, "School Desegregation and White Flight," 
Pol. Sci. Q. 675 (1975), R. Farley, "School Integration and 
ite Flight (1975) (Population Studies Center, U. Mich.). 

tence as a member of a perpetual underclass. This perspective includes both the objective conditions of life (lack of jobs, lack of money, lack of housing) and the consciousness associ 
ated with those objective conditions (lack of 
choice and lack of human individuality in being forever perceived as a member of a group rather 
than as an individual). The perpetrator perspec- 

1. See, c.g., Milliken v. Bradley, 418 U.S. 717 (1974). In 
Angeles, where the court ordered reassignment of sixty- thousand students in grades four through eight, 30-5o 

cent of the twenty-two thousand white students sched- 

for mandatory busing boycotted the public schools 
enrolled elsewhere: U.S. Commission on Civil Rights, 
gregation of the Nation's Public Schools: A Status Report, 

79). 

tive sees racial discrimination not as conditions 
but as actions, or series of actions, inflicted on 

the victim by the perpetrator. The focus is more 
on what particular perpetrators have done or are 

doing to some victims than on the overall life 

situation of the victim class. 

2. Swannv. Charlotte-Mecklenburg Bd. of Educ., 402 
.1 (1971). 

The victim, or "condition," conception of 
racial discrimination suggests that the problem 
will not be solved until the conditions associated 

3. Keyes v. School Dist. No. 1, 413 U. S. 189 (1973). 

s. S. Lightfoot, Worlds Apart, 172 (1978). For a discus-
of the Lightfoot theory, see Bell, supra note 3, at 1838. 

with it have been eliminated. To remedy the 
condition of racial discrimination would de-
mand affirmative efforts to change the condi 
tion. The remedial dimension of the perpetrator 

perspective, however, is negative. The task is 

merely to neutralize the inappropriate conduct 

of the perpetrator. 
In its core concept of the "violation," antidis- 

crimination law is hopelessly embedded in the 

s. L. Tribe, American Constitutional Lau, §i6-1s, at 

(198) (footnote omitted). 

6. Brocun v. Board of Edut., 347 U. S. 483, 492 (1954). 

7. Wechsler, supra note 5, at 32. 

perpetrator perspective. Its central tenet, the 

antidiscrimination principle," is the prohibition 

of race-dependent decisions that disadvant- 

age members of minority groups, and its princi-

pal task has been to select from the maze of 

human behaviors those particular practices that 

violate the principle, outlaw the identified prac-

tices, and neutralize their specific effects. Anti-

discrimination law has thus been ultimately 

indifferent to the condition of the victim; its 
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Central to the perpetrator perspective are the criminatory conduct (action taken ui 

twin notions of "fault" and "causation." Under purpose to discriminate under the fasle 

the fault idea, the task of antidiscrimination law 

is to separate from the masses of society those criminatory effect." 

blameworthy individuals who are violating the 

otherwise shared norm. The fault idea is re- 

sors in interest over time. 

dis 

princ ple) that is not linked to any discernible "is 

The perpetrator perspective has been and sl 
is the only formal conception of a violation in 
antidiscrimination law. Strict adherence to that flected in the assertion that only "intentional" 

discrimination violates the antidiscrimination form, however, would have made even ilusorr 
progress in the quest for racial justice impossi principle. In its pure form, intentional discrim 

ination is conduct accompanied by a purposeful ble. The challenge for the law, therefore, was t 
desire to produce discriminatory results. One develop, through the usual legal techniques o 
can thus evade responsibility for ostensibly dis- 

criminatory conduct by showing that the action formal constraints of the perpetrator perspecie 
was taken for a good reason or for no reason at 
all. 

verbal manipulation, ways of breaking out of the 

while maintaining ostensible adherence to the 

form itself. This was done by separating vnou The fault concept gives rise to a complacency tion trom remedy, and doing through remedy about one's own moral status; it creates a class of "innocents" who need not feel any personal responsibility for the conditions associated with discrimination, and who therefore feel great resentment when called upon to bear any bur- dens in connection with remedying violations. This resentment accounts for much of the fe-

what was inappropriate in cases involving ony 

Identification of violations. However, since o 

of the principal tenets of the perpetrator p 
spective is that remedy and violation must

coextensive, it was essary both to state this 

tenet and violate it-no mean task c 
tor 

masters of verbal esmanship. For a whie 

reverse discrimination, for being called on to the hegemony of the perpetrator enecive. 

rocity surrounding the debate about so-called the remedial doctrines seemingly unae threat bear burdens ordinarily imposed only upon the guilty involves an apparently unjustified stigma- the end, however, form triumph 
and 

victim perspective. ln 

the ening to replace it with a 
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erpetrator perspective, alw dominant in people by race if the purpose was to prevent 

firmly reasserted in blacks and whites from going to school to- identitying violations, was 

the context of remedies as well. gether. How clse could one rationally achieve 

segregation by race in public schools? One an- 

swer is that the purpose itself is illegitimate, 
that it is no business of government to seek too 

Segregate by race in public schools. If that is the 

answer, however, the color-blind constitution 
theory is not a means-oriented approach at all, 
but rather one that collapses into substantial 

equal protection. If that is the case, however, 

II. 1954-1965: THE ErA OF 

UNCERTAINTY, OR THE 

JURISPRUDENCE OF VIOLATIONS 

TN the first era of modern antidiscrimination 

I law, commencing with the Supreme Court's 
decision in Brown v. Board of Education (Brown 

I, there was little Occasion to consider the 

limits of the perpetrator perspective. For the o must consider not legislative rationality, 
most part, the Court concerned itself with iden-

tifying violations rather than with remedying 

them, and it was therefore able to remain within 

the perpetrator perspective tradition of merely 
declaring the illegality of specific practices. Al- 
though it was obvious that school desegregation 

was going to requure something more than a 

statement of illegality, the Court in its subse- 

quent opinion in Brown v. Board of Education 

(Brown II) chose to relegate the problem to 

lower courts, leaving ambiguous the scope of 

the remedial obligation. 
The Brown I opinion offers no clear state- 

ment of the perpetrator perspective, however 

rather, it contains within its inscrutable text a 

number of possible antidiscrimination princi- 

ples that "explain" the result in the case. 

but, as I suggested above, particular relation- 

ships between blacks and whites in the context 
of American history. 

A ploy that avoids the quick collapse into 
substantive equal protection is to bootstrap the 

means-oriented principle into its own substan- 
tive principle. This is done by starting with the 
means-oriented assumption that racial classifi-
cations are almost always unrelated to any valid 

governmental purpose ("purpose" here being the 

wholly abstract world of possible purposes). 
Since such classifications are likely to be irration-

al, they should be treated as "suspect," and 

subjected to "strict scrutiny," which they will 

survive only if found to satisfy a "compelling 
governmental interest." If the degree of scrutiny 

is so strict and the possibility of a sufficiently 

compeling governmental interest so remote 

that the rule operates as a virtual per se rule, we 

then seem to have a means-oriented principle 

that explains the Brown case. 

The problem with this second formulation of 

the color-blind theory is that it still contains a 

substantive assumption: to wit, racial classifica-

tions are almost always unrelated to any valid 

A. Brown v. Board of Education 
There are a number of different ways of looking 
at Brown, all of which permeate the subsequent 
evolution of antidiscrimination law. I shall dis- 

Cuss five such: the color-blind constitution the- 

orys the equality of educational opportunity 

theory; the white oppression of blacks theory governmental purpose. As an abstract matter, 

the freedom of association theory; and the inte 
grated society theory. 

this is hardly intuitively obvious. One could 

easily envision a society in which racial or other 

ethnic classifications are unrelated to any pat 

tern of oppression or domination of one group 

by another and, on the contrary, promote feel-

ings of group identity. Thus, the initial assump- 

tion cannot be made except in the context of a 

particular historical situation, and the source of 

the assumption that underlies the color-blind 

theory can easily be found in American history 

by taking a brief glance at relationships between 

I. COLOR-BLIND cONSTITUTION 

To explain Brown by invoking the slogan that 
the "Constitution is color-blind"3 reflects a 

means-oriented view of the equal protection 
clause. On this view, the failure of school segre 
gation was the governments use of an irrational 

classification-race. This approach, however, 
aoes not explain why it was irrational to class1ty 
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Inteleotuul Precursn whites and blacks. Accordingly, the color-blind children would have an affirmative right ,, theory must originate in a notion of substantive equal protection. 

Despite this fact, the color-blind theory has tended to become a reified abstraction, to gain a life of its own, and finally to turn back on its 
origins. Thus, a pure form of the color-blind 
theory would outlaw any use of racial classifica-tions no matter what the context, thereby pro viding easy answers to questions like whether a 
black community can refuse to participate in an 
integration plan or whether black students at a 
public university can establish their own hous-
ing units from which whites are excluded. The 
answers remain easy only so long as the theory remains divorced from its origins in the actual- 
ity of black-white relations. By abstracting racial 

discrimination into a myth world where all 
problems of race or ethnicity are fungible, the 
color-blind theory turns around and denies con- 

crete demands of blacks with the argument that 
to yield to such demands would be impossible 
since every other ethnic group would be entitled

quality of cducation comparable to that retein by white children. The courts opinion stre the importance of cducation, calling it the "e foundation of good citizenship"" and "a prin pal instrument in awakening the child t o tural values, in preparing hin tor later profes sional training, and in helping him to adu normally to his environnent." The court adde that wherc a state undertakes to provide publis education, it "is a right which must be mae 
available to all on cqual terms." 

By way of hindsight, the case stood for bot 
more and less than a guarantee of equal educa 
tional quality. It came to stand tor more insofar 
as its holding was quickly extended to other 
forms of state-imposed segregation; yet it came 
to stand for a great deal less insofar as black 

children today have neither an affirmative right 
to receive an integrated education nor a right to 
equality of resources for their schools-which. 

ironically, was a litigable claim under the regime 
of de jure segregation. While there is no way to 
prove "objectively" what the opinion in Brn 
meant with respect to a right to educationa 

equality, both a claim for equal resources and a 
claim for the choice of an integrated education 
can be supported from the text of the opinion. 
The court assumed for its opinion that the black 

and white schools in the cases under review 

to make the same demand. 

The color-blind theory has never become the 
law; the Supreme Court has in fact explicitly 
upheld the remedial use of racial classifications 
on a number of occasions. Nevertheless, the 
theory does share certain features with some-

thing that is part of the law-the perpetrator 

perspective. Among these features is the em- 

phasis on negating specific invalid practices 
rather than affirmatively remedying conditions, 
with a consequent inability to deal with ostensi- 

bly neutral practices. In addition, the color- 
blind theory exerts an insistent pressure on 

antidiscrimination law to produce special justi- 
fications for deviations from its norm, as well as 
to limit their duration in order to facilitate a 

"have been equalized, or are being equalizei 
with respect to buildings, curricula, qualinca 
tions and salaries of teachers, and other 'tangi 
ble factors."> WVith respect to the fact of inte 

gration, the court quoted a finding of one of the 
lower courts: "Segregation of white and colored 

children in public schools has a detrimentl 
effect upon the colored children. The impact is 

greater when it has the sanction of the law; tor 
the policy of separating the races is usualy 

interpreted as denoting the inferiority ot the 

negro group." To the extent the text suggests 
that the detrimental effect, with its attendant 
denotation of inferiority, would persist even in 

the absence of state sanction, the case may De 

read as addressing not the practice but the fa 

of racial separation. 
Were the court to have recognized athrma 

tive claims to resources or integrated class 

quick return to the comfortable, abstract world 

of color-blindness. 

2. EQUALITY OF EDUCATIONAL OPPORTUNITY 

Brown can also be viewed as a case concerned 

with equality of educational opportunity. This 

approach corresponds with the fundamental 

right concept of equal protection. Under this 

view, Brown did not merely outlaw segregation 

in public schools; it also guaranteed that black 
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black dren to atten schools that are not 
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Instead, though, under 

tive, the court re 

nans them. This right, it is argued, is all that 

Brown stands for anyway, since all the case did 
was outlaw de jure segregation. 

would reflect adoption of the victim perspective. It is not an approach congenial to a system of law that wishes to rationalize continued 

2. WHITE OPPRESSION OF BLACKS 

On this view, the Brown case was a straightfor- 

ward declaration that segregation was unlawful 

because it was an instance of majoritarian op- 

pression of black people, a mechanism for main-
taining blacks as a perpetual underclass. This 

approach, which begins and ends with historical 
fact instead of trying to find a neutral abstrac- 
tion from which one can deduce the invalidity 
of segregation, was eloquently stated by Charles 
Black in 1960: 

discrimination just as much as it wants to out- 
law it. That goal, if it is to be accomplished 
through a practice that can be convincingly 
described as "law," requires a gap between social 
reality and legal intervention, with that gap 
mediated by an abstract, objective principle 
against which particular instances of discrimina- 
tion can be tested and upheld or struck down 
depending on the results. 

Regarded as a principle, Charles Black's for- 
mulation is ambiguous, however, and can lead 

Just as eas1ly to a perpetrator perspective. One 

can argue that he said nothing more than that 

"southern" segregation is illegal, that the viola- 
tion is simply the practice of intentional, de jure 

segregation. So formulated, the principle does 

not speak to the problem of remedying that 

practice, nor does it indicate which other prac 

tices or conditions might be regarded as suffi- 

ciently similar to "southern" segregation to be 

deemed unlawful. That the version of substan- 

First, the equal protection clause of the fourteenth 
amendment should be read as saying that the Ne- 

gro race, as such, is not to be significantly disadvan- 
taged by the laws of the states. Secondly, segrega- 
tion is a massive intentional disadvantaging of the 
Negro race, as such, by state law. There is no sub- 
tlety at all. Yet I cannot disabuse myself of the idea 
that that is really all there is to the segregation 
Cases. 

That this was the "explanation" for the "segre- 

gation cascs" was self-evident to Black on the 

basis both of American history and of his own 

boyhood experience in Texas. The striking fea 
ture of his approach is that it makes sense not 

as the presentation of another "neutral princi 

Ple that can be separated from its factual con- 

ext and given a life of its own but, rather, as a 
nethod for taking a hard look at the truth and 

uescribing it as one knows it to be. It is the 

tive equal protection described by Black is the 

explanation for Brown seems obvious, but it 

took some years to transform his method into 

an abstraction, largely under the influence of 

the color-blind theory. 

4. 
FREEDOM OF ASSOCIATION 

The freedom of assoCiation view sees Brown not 

as an equal protection case at all but, rather, as 

a 

hod that the Supreme Court used, in a case dealing with people's due process right to 

a more candid inion than Brown, to outlaw associate with one another free of state interfer-

irginia's criminal cegenation statute: Virg 
actual rationale of the Brown opinion, as the 

court specifhcally 
eschewed reliance on any due 

ence. While it is clear that this was not the 

nere is patently no legitimate overriding purpose 

dependent of invidious racial discriminaio 
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The freedom of association theory is as much 

a statement about the right to discriminate asit 

is about the ight not to be discriminated 

against. All that it outlaws is state action; the whites against blacks can become ethical 

autonomous individual remains free to discrimi equivalent to discriminations by blacks against 
nate, or not, according to personal preterence. whites is to presuppose that there is no actual 

Racial discrimination is thus wrenched from its problem of racial discrimination. It is just like 

social fabric and becomes a mere question of saying today that the principles of freedom ot 
private, individual taste. This theory serves to 
explain a few Supreme Court interventions 

against racial discrimination during the other- 
wise racist hegemony of Plessy v. Ferguson. Yet 
it also sheds light on Brown, since the ethical 
norm retlected in national antidiscrimination 

association and color-blindness govern relation 
ships between long- and short-earlobed people 

5. THE INTEGRATED SOCIETY 

This view is not so much another way ot e 
plaining the Brown decision as it is an adur 

tional perspective from which to regard al u 

the other theories and explanations. It begns 

With the assumption that a decision SuCn 
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law at the time of the Brown decision was 
one that recognized the legitimacy of private discrimination. Because of the constraints of the state action principle, there was nothing Brown, which merely outlaws a pa llegal, as a matter of national law, about blatant tice, nevertheless implies tn and explicit discrimination in employment, being outlawed in order to a housing, or public accommodations, so long as such practices were "private." The freedom of association theory legitimizes that tolerance of racial discrimination by transforming it into a freedom to discriminate. It thus speaks directly 
to the needs ot an era that had not yet tully developed even the perpetrator perspective, in- 
asmuch as only one perpetrator the state 
could be held aceountable for racial discrinmina- 
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less extreme ver- 
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A second and slightly 
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sion of the utopia posits a sOCiety in which 

racial identihcation 1s still possible, but no 

longer 
relevant to anyone's thinking or general- 

izations about anyone else. In this world of 

racial irrelevance, the sensory data employed 

in making a racial identification, though still 

available, would have returned to the domain of 

other similar human identification data in such 

a way as to obliterate the cultural concept of 

race. Race would have become functionally 

equivalent to eye color in contemporary society. 

In yet a third version of the integrated society, 
racial identification persists as a cultural unify- 

ing force for each group, equivalent to an ideal- 

ized model of religious tolerance. Each group 

respects the diverse character of every other 

group, and there are no patterns of domination 

or oppression between different groups. 

Each of these visions of the future reflects 

not be a future society at all. 

Any theory of antidiscrimination law which 

legitimizes as nondiscriminatory substantial dis- 

proportionate burdens borne by one race is 

effectively claiming that its distributional rules 

are already the ones that would exist in furure 

society. From the perspective of a victim in 

present society, where plenty of explicitly racist 

practices prevail, the predictable and legitimate 
demand is that those ostensibly neutral rules 

demonstrate themselves to be the ones that 

would in fact exist in future society. The legiti- 

macy of the demand is underscored by the 

fact that those very rules appealed to by the 

beneficiaries to legitimize the conditions of the 

victims were created by and are maintained 

by the dominant race. From the perpetrator 

perspective, however, those practices not con- 

ceded to be racist are held constant; they are 

presumed consistent with the ethics of future 

society, and the victims are asked to prove that 
the achievement of a casteless, if not classless, 

society in which there is no hierarchy of status 

Corresponding with racial identification. The such is not the case. This is a core difference 

essential defect in the color-blind theory of 
racial discrimination is that it presupposes the 

attainment of one of these futures. It is a doc- 

between the victim and perpetrato. 

A vision of the future also bears on the 
perspectives. 

trine that both declares racial characteristics 

iTelevant and prevents any affirmative steps to 

chieve the condition of racial irrelevance. The 
freedom of association theory, to the extent that 
it is antidiscrimination at all, also presupposes 
an already-existing future, but it is the tolerance 
model that it contemplates. 

These theories are not alone in presuppos 
goal that one is purportedly working toward. 
uppose one were to visit the future society of 

racial irrelevance and discover conditions that 
l any other society might be regarded as corres 

ng with a pattern of racial discrimination. 

mong such conditions might be that one race 

question of who will benefit from the attain-

ment of the integrated society. To introduce 

this issue more precisely, one might ask whether 

the integrated society is an end in itself or just 

a symbolic measure of the actual liberation of 

an oppressed racial group from the conditions 

of oppression. To say that the integrated society 

is an end in itselt, apart from the interest of the 

oppressed group in its own liberation, is basi-

cally to say that the goal is in the interest of 

society at large or in the interest of the domi-

nant group as well as of the oppressed one. It is 

hardly controversial to contend that integration 

is for everyone's benefit, or even that it is in 

some sense for the benefit of the dominant 



ntellectal 
group.Tlowever, 

roblems 

a1se 
when 

interests 

diverge 
and the 

donminant 
group's 

desire for 

integration 
superscees 

the 
victm group's de- 

nation law, the Supreme ourt 
formcven as it pretended n at 
produce some results. In the 

36 

third 
cra, the court retu to strict adher 

mand for elief. 

Although rarely litigated, 
this issue did arise 

in Orero . 
New York (ity Housing 

Authority" 

The Second 
Circuit 

there upheld in principle 

the notion of a benngn 
intcgration quota" to be 

imposed on black 
resdents of a housing projcct 

so as to limit their numbers; the purpose 
of 

such a quota is to kccp the number of black 

pcople below the level at which, according to 

social scientists, a "t1pping point" will be 

reached and the white majority, presumably 

motivated by racism, will leave the arca. The 

net result of this approach is both to keep the era of modern antidiscriminat. 

black group as a small minority within the 

project and to deny the benefit to blacks other- 

wise eligible for it, all for the sake of producing 

an "integrated result. 
" 

In such a situation, it is 

really unclear whose interests the integrated 1he perpetrator perspective remained the 

tcnding Iever to lhave deviated 

pretending to have produced sor from t, hil 
Interm. 

I. 1965-1974: THE ERA o CONTRADICTION, OR TE 
URISPRUDENCE OF REM EDY 

A. An Overview 

A growing tension between the concepts of violation and remedy characterized the second 
While the form of the law, with one possible excep- tion, remained squarely within the perpet. 

Derspective, its content began to create 
ecta tions associated with the vIctim perspeciu 

ne basíc 
model for a violation, without which there could 

result serves. The potential conflict of intercst raised by be no OCcasion for remedy. Given that ding, 

however, remedial doctrine took over, and, in 
the integration quota problem is a powerful 

metaphor for some of the deeper problems of so doing, subtly changed the concept of vinl 

antidiscrimination law. Such a quota admits a tion by addressing itself to substantive cont. 
tions beyond the scope of the original violation 

One problem case is the "no results" situe 

tion. Suppose that for many years a community 

maintained a blatant de jure system of scho0 

segregation according to race which was finaly 
declared unconstitutional. Further suppose that 

despite the ruling of unconstitutionality, mo 

remedial efforts occurred or were required for a 

number of years, with the result that when 

those efforts were finally undertaken, the resul 

tant school system looked like one that was stl 

substantially segregated. Why? Because the new 

basis of school assignment, neighborhood, o 

example, while itself not a manifestation of 
purpose, nevertheless ampll 

an existing pattern of pervasive discriminat 

The problem here is embarrassment, n 

token number of black people to a more desir- 

able condition of existence, thereby illustrating 

progress toward the integrated society, while 

making sure that they remain outnumbered by 
the whites so as to be powerless and nonthreat- 

ening. At the same time, the deprivation im- 

posed on those blacks who are denied admission 

is rationalized as being in everybody's interest 

since an integrated society is the goal to be 

attained. 

B. Post-Brown Developments 
The remainder of the era of uncertainty offered 
almost no occasions for resolving any of the 
ambiguities of Brown or for exposing the differ 
ence between the perpetrator and victim per- 
spectives. Instead, the major task for that era, 
which put off the question of remedy, was to 
increase the list of perpetrators against whom because there has 

antidiscrimination law might be directed. Striet 
adherence to the perpetrator form makes results the embarrassment requires 
irrelevant, a concern with results violates the schools even though, under ue ht to ha 
form. For a time, in the next era of antidiscrimi- spective, there is no attirmaue 

discriminatory 

ated 

ditfhcult to call these schools "desegreg 

been substantially 
no 

change 

since the era of explicit 
Segregation. 

To 
corer 

requires some integ 
perpetrator per 
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such schools, nor is it e condition of segrega- 
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may be explained in at least two ways that are 

tian (as opposed to the practice) that 1s the consistent with the perpetrator principle, the 
tion 

violation. By going after the conditions, ostensi- 

bly in order to remedy the original violation, 

the victim perspective 1s incorporated, and one 

wonders whether the very same conditions are 

equally remediable elsewhere regardless of the 

remote presence of a no-longer-existent viola- 

case seems to go beyond that perspective to the 

extent that it requires neutral practices to justify 

themselves, radically alters the concept of "in- 

tention in antidiscrimination cases, and implies 
a demand for results through affirmative action. 

The court posed the issue in Griggs as 

tion. 
Another example is the case of the ostensibly 

neutral and rational practice. Suppose an em- 

ployer for years simply refused to hire any black 
workers at all, then suddenly, in response to 
recently enacted antidiscrimination law, adopts 
an aptitude test for prospective employees that 

just happens to exclude all black applicants. 
There is an inescapable inference that the em- 
ployer is trying to do implicitly what can no 
longer be done explicitly, but there is no plausi- 
ble evidentiary link between the prior practice 

whether an employer is prohibited by the Civil 
Rights Act of 1964, Title VII, from requiring a 
high school education or passing of a standardized 
general intelligence test as a condition of employ- 
ment in or transfer to jobs when (a) neither stan-

dard is shown to be significantly related to success- 

ful job performance, (6) both requirements operate 
to disquality Negroes at a substantially higher rate 

than white applicants, and (c) the jobs in question 
formerly had been filled only by white employees 
as part ofa longstanding practice of giving prefer- 
ence to whites. 

and the current one. It one wants either to 

remedy what looks like a continuation of the 
earlier violation or to avoid the no results di- 

unanimous court, speaking through Chief 
Justice Waren Burger, answered that question 
in the affirmative. 

That the case was rooted firmly in the perpe- 
of inquiry. At that point, however, the analysis trator perspective may be inferred from the be- 

havior of the employer in the case. Prior to July 
manding that the neutral practices-producing 1965, the employer had blatantly discriminated 
conditions of discrimination at the very least against black workers, permitting them to work 
justify themselves in terms of their own claims in only one of its five departments, where the 
to rationality. Here again the plausible con- highest-paying job paid less than the lowest- 

paying job in any of the other four departments. 

In 1965, the employer abandoned its policy of ex- 
plicit discrimination. In the same year, however, 

the employer added a high school diploma re 
quirement for transfer out of the previously 
"black" department and a requirement that a 

person had to "register satisfactory scores on two 

professionally developed aptitude tests, as well as 

have a high school education" for placement 
in any department except the previously "black" 

one. These newly inmposed requirements oper-
ated to limit severely the opportunities available 

lemma, the neutral practice must be the target 

again shifts to the victim perspective, de- 

tention arises that the very same practices, as 

well as a lot of similar ones, should be required 
to justify themselves wherever they appear. 

The patterns illustrated by these typical cases, 

Occurring either singly or in combination, are 

characteristic of the era of contradiction. The 

following sections will describe the appearance 
and operation of these patterns in two substan 
tive areas: education and employment. 

B. Employment: The Griggs Case 
Griggs v. Duke Power Co., the Supreme Court's 

st substantive decision under Title VII of the to black employees and applicants. Thus, the 

Civil Rights Act of 1964, is as close as the court 
has ever come to formally adopting the victim 

perspective; it is the centerpiece of the era of 
contradiction. One tribute to its importance is the same results. 
the amount of effort currently being made to 

Tepudiate it. White the actual decision in Griggs 

case posed the problem of the "ostensibly neutral 

practice introduced as a substitute for blatant 

racial discrimination and achieving substantially 

By making its rationale dependent on the 

prior explicit discrimination, the court could 
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The court 
be hired regardless of qualifications. Th have stayed within the perpetrator perspective 

but doing so would have been somewhat disin- clearly needed a rationale that would deseribe b qualifhce validly applied even aganst 

genuous. For one thing, the prior discriminatory the instances where teste or other Wo iob a 

tions could be 
conduct in Griggs was legal when it occurred 

ot by itself have given rise to a black applicants who 
edu- s, 

violation. Moreover, to have made the illegality cations. To develop such standa 

of the test and diploma requirements dependent had to take a look at testo 

upon the prior discrimination would have Almost inadvertently, then, 

the court 

herts then, the opinion 
meant that, absent such a history, the very same switched from blaming the victim to scrutini 
practices would be valid, however dispropor- ing the neutral practices themselves with respect tionate their impact. In any event, the court 

chose to sever its rationale from any dependence the background of segregated schools became 
on the prior discrimination, and in so doing left irrelevant, since standards addressed salelv to 
the perpetrator perspective as explaining at most 
why-but not how-the court intervened in 

Griggs. 
Alternatively, the court in Griggs might have tionately excludes black applicants is valid, re 

remained closer to the perpetrator perspective, 
while not clearly within it, by straying no further 
than it had in Gaston County v. United States. 
On this view, the tests and diploma require- 

to their claims of rationality. At that point 

the merits of the neutral practices limit the 
issue to whether, under Title VII, a particaular 
employee selection procedure that dispropor 

gardless of the educational experience of the 

applicants. 
Thus, the central rationale of Griggs is that 

selection procedures, even ostensibly neutral 

ones, which disadvantage minority applicants 
are not valid unless they can demonstrate them-

selves to be rational: "The Act proscribes not 

only overt discrimination but also practices that 

are fair in form, but discriminatory in operation 
The touchstone is business necessity. If an em 
ployment practice which operates to exclude 
Negroes cannot be shown to be related to Jo 

performance, the practice is prohibited. e 
standard of rationality set by the court seemed 
to be a tough one, demanding a showing of job 
relatedness, the removal of "artificial, arbitrary 
and unnecessary barriers," and standards that 

measure the person for the job and not the 

person in the abstract." In short, the opinion 

ments were not violations in and of themselves 
but, rather, only to the extent that they penal- ized blacks for the inferior educations they had 
received in segregated schools. Some language in Griggs even supports this view: "Basic intelli- 
gence must have the means of articulation to 
manifest itself fairly in a testing process. Be- 
cause they are Negroes, petitioners have long re- 
ceived inferior education in segregated schools 
and this Court expressly recognized these differ- 
ences in Gaston County v. United States... "12 
Had this rationale emerged as the dominant 
one in Griggs, the case would have been just another school desegregation case, with the for- mal violation not the employee selection proce- aures invalidated but the preexisting system of amounts to a demand that the myth of a c de jure segregated schools. The Gaston County rationale, however, while supportive of the re- sult in Griggs, could not be easily transferred to the Griggs circumstances. 

A straightforward application of Gaston y toGriggs would have invalidated all test jobs had to justify itself or else be declarca and diploma requirements until the day when invalid. Although the opinion was deciaed u Dlack applicants no longer suffered the residual der Title VII, its logic did not seem cs 
effects of inferior education. However, while the court was willing to say that all citizens could vote regardless of literacy, they were not cqually willing to say that all applicants should 

erit 

ocratic scheme of equality of opportunity be 

transformed into a reality. 
Thus for the first time the court held that a 

neutral practice, not purposefully discrimina 
tory, that nevertheless failed to admit blacks to 

confined. The Court even took one genera 
swipe at the workings of meritocracy: I he 
facts of this case demonstrate the inadequacy of 
broad and general testing devices as well as the 
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infimity of using iplomas or degrees as fixed 
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tricting, jurisdictional boundaries, or zoning de- 

measures 
of capability. History is filled with cisions, all of which are inherently arbitrary, t the 

examples ot men and women who rendered 

highlv effective performance without the con- 

entional badges of accomplishment in terms of 

certificates, diplomas, or degrees."13 

Since the case was concerned not with rem- 

edy but with the meaning of "violation" under 

Titte VII, it seemed reasonable to conclude that 

a discriminatory practice under Title VII would 

also be a discrim1natory practice under the 

Fourteenth Amendment in areas not subject to 

Title VII. Read this way, the case becomes a 

generalized demand that all objective selection 
Drocedures under the coverage of some antidis- 

crimination law be required to justify themselves 
as consistent with the notion of equality of 

opportunity. Griggs in no way contradicts the 

meritocratic model but, rather, assumes that it 

can be made to work, that those who are deserv- 
ing can be objectively separated from those who 

GT'ggs notion becomes a demand for results 

and, therefore, an adoption of the victim per- 

Spective. lt, for example, there are a number of 

ways to divide a community into districts for 

School assignment purposes, and the one cur- 

rently employed produces a great deal of racial 

concentration in schools, to perpetuate the ex-

isting scheme with the knowledge of the racial 
concentration produced becomes intentional 

discrimination-unless there is a sufficiently 
good reason for having chosen that scheme. To 
tollow out the analogy to Grigg, such a reason 
would have to be one that tells the black chil-
dren, who are confined to schools segregated in 
fact, why it is legitimate that they be so confined. 
Absent such a reason, the children would have 
the right to a redistricting that did not produce 
racial concentration. 

The third outstanding feature of Griggs is 
that it virtually coerces employers (and others 
affected by its rationale) into adoption of af 
firmative action programs. The Griggs rationale, 
with its attendant demand for justification, is 
not even triggered unless the practice com- 

plained of produces a disproportionate impact 
on a minority group. A potential defendant who 

of the defendant employer. The opinion makes wishes to avoid litigation, or who wishes to 

it clear that "good intent or absence of discrimi- avoid the adoption of different or more cumber 

some selection procedures, need only negate the 

disproportionate impact by adopting different 
procedures for the minority groups dispropor- 
tionately excluded. While such an approach in 

no way legitimizes the original procedure under 
sinply the motivation." Under the notion of the rationale of Griggs, it does at least neutralize 

its illegitimacy by offering an alternative. Thus, 

Griggs implicitly offers a choice: either make 
the meritocracy work on its own terms or make 

up for its flaws through afirmative efforts. That 
choice also suggests a way of looking at the so- 

are not. 

In addition to legitimizing the assertion of an 
affirmative claim directed at a systemic practice, 
Griggs changed the notion of "intentional" in 
antidiscrimination law. This aspect of the opin-
ion derives from the Court's severance of its 
rationale from the prior discriminatory practices 

natory intent does not redeem employment pro 

cedures or testing mechanisms that operate as 

built-in headwinds' for minority groups, and 
that "Congress directed the thrust of the Act to 

the consequences of employment practices, not 

intention" that emerges from the opinion, 
then, one is intentionally discriminating it one 

Continues to use a practice or maintains a condi- 

tion that disadvantages a minority group with-
Out being able to justify the rationality of the 

practice or condition. This idea, too, did not 
Seem easily confined within the employment 
arca to tests alone, nor easily within the employ-

called reverse discrimination issue.4 

C. Education Revisited: Swann, Wright, 
and Keyes 

In education, the era of contradiction most 

thoroughly realized itself in three cases decided 
during the three years following the Griggs 

decision: Swann v. Charlotte-Mecklenburg Board 

ment area at all. 

When applied to ostensibly rational practices, 
the Griggs notion of intention merely demands 
a showing of rationality. When applied to non- 

rational practices, such as school or voter dis 
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Education, Wright u. Council of Emporia, and 

Keyes o. School District 1. Each of these cases 

may be explained by, and remains formally 

within, the perpetrator perspective, but each, 

especially when read in light of Griggs, creates 

of schools. That severance would ho. 

the racial composition of the system 

nite to 72 percent black and 34 percent white to-

black and 28 percent white (county 

percent black and 48 percent white city). 
and empha 

that the case involved desegregation rathe 
lack of racial balance, the court nevent 
based its decision on the efject of decons 
tion: "Thus, we have focused upon the t 
not the purpose or motivation-of a 
board's action in determining whether it s 
missible method of dismantling a dual sv 
The existence of a permissible purpose can 

stressing the factual history 
CXpectations more consistent with the victim 

perspective. 
All three cases involved explicit findings of 

de jure segregation. Swann and Wright involved 

southern school systems in which the de jure 

systems were preexisting and remote in time 

from the actual conditions being litigated; Keyes 
involved a northern city-Denver-where the 

district court had found de jure segregation in 

one part of the city. In addition, all three cases 
involved challenges to neutral practices that 
operated to produce racialy concentrated 

schools. In Swann and Keyes, the practice was 
the neighborhood school, in Wright, it was 

deconsolidation of a combined city-county 
school system. 

In each case, the court retained formal adher- 

sustain an action that has an impermis 

effect."15 

In Keyes, the court made a similar etion 
tie the condition of segregation to the identi 

violation. The court held that proof of a vie 
tion with respect to one area of a city, phus ra 
concentration elsewhere in the system, raised 
evidentiary inference (prior similar acts or c 
spread) a prima facie case of de jure segrez 

throughout the system. The school board 
thereupon obligated to show that the ra 

ing the magic phrase that the "nature of the concentration elsewhere was not adventito violation determines the scope of the remedy," burden that was not met by a neighbor 

ence to the perpetrator perspective by "linking" 
the current condition under attack to the actual 

de jure violation. Thus, in Swann, while invok- 

the court proceeded to show how by inference 
alone one could conclude either that the prior 

school assignment policy. 
In all three cases, the court permitted system of segregation produced segregated lenges to neutral practices that produced ra 

neighborhoods, which in turn produced the concentration in schools. In none of he current condition of segregation, or that the did it demand proof that the original vo residential segregation led to school siting deci-
sions that continued to produce racial concen- 
tration, despite the abolition of de jure segrega- 

caused the challenged racial concentraion 

fact, by indulging in causatior analvsis at 
as plausible as that utilized by the cour tion. Having linked the current condition to the might easily conclude that the real vila past violation, the court was able to conclude three cases was discrimination in 

n n 

that although a prescription of racial balance is which produced segregated residential p 

hous 

2Tte 

not ordinar1ly within the authority of a federal In both Swann and Keyes, racially con district court, both an "awareness of the racial neighborhoods produced the raciay composition of the whole school system" and trated schools; in Wright, the rela the use of mathematical ratios were appropriate composition of county and city pro 

Cenrzr: 

to remedy the current violation. 

soning to the perpetrator perspective, since the for challenges to conditions of segrega 

backar 

result. Thus regarded, the cases sug In Wright, the court could have tied its rea- de jure segregation merely served as an 

5uggest that 

ciry involved had decided to sever its relation- duced by generalized patterns of dis t shio with the county school system only two They further suggest that those same weeks after a federal court had ordered pairing should be equally subject to attack* 
Where 
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they can be ascribed to patterns of discrimina- most direct version is the declaration that, de- 

which would be anywhere other than the spite the discriminatory appearance of current 

conditions, the actual violation has already been 

This conclusion gains much greater force cured, or is being remedied, regarcdless ot 
whether the remedy prescribed can be expected 

to alleviate the condition. A more sophisticated 

approach is to declare that what looks like a 

violation, based on expectations derived from 

the era of contradiction, is not a violation at all. 

Central to the era of rationalization is the 

tion, 
future socCiety. 

from the fact that the three cases followed the 

decision in Griggs-tor two aspects of Griggs 
xplain the result in Swann, Wrigbt, and Keyes 
much more convincingly than the formal rea- 

soning used in those opinions. One is the no- 

tion that ostensibly neutral practices producing 

racially disproportionate results must justify 
themselves or be regarded as violations. Alter- 

natively, by employing the Griggs corollary, one 

might conclude that the "intentional" violation 
in the three cases was adherence to a practice 

(the neighborhood schools) or a decision (the 
deconsolidation) that produced results associ- 

ated with segregation. Under this view, reten- 
tion of the practice in the face of its known 

results becomes a prima facie case of discrimina-

tion, again giving rise to a demand for rational 

ustification. Under cither approach, the ration- 

al justification would have to be one that not 

only explains the action taken but also makes 

the condition of discrimination legitimate. Nei 
ther the neighborhood school assignments in 

Swann and Keyes nor the deconsolidation in 

Wright satisfied those requirements. 
Thus, by the end of the era of contradiction, 

the court, while remaining within the perpetra-
tor perspective, had nevertheless managed to substantive area as modern antidiscrimination 

offer to black people expectations of propor- 
tional racial political power, a working system ley (Miliken ), the court for the first time 

of equality of opportunity, if not actual jobs, applied antidiscrimination law to rationalize a 

and integrated schools. In the next era, these 

Cxpectations were systematically defeated and violation had been found to exist. Despite ex- 

only the perpetrator perspective was preserved. 

pretense-associated with the color-blind the- 

ory of racial discrimination--that but for an 

occasional aberrational practice, future society is 

already here and functioning. The contradic- 
tions implicit in the earlier cases are thus re- 

solved largely by pretending they were never 
there. This resolution has in turn facilitated a 

quick and easy return to the comfortable and 

neat world of the perpetrator perspective. As a 

result, the actual conditions of racial power- 

lessness, poverty, and unemployment can be 

regarded as no more than conditions not as 

racial discrimination. Those conditions can then 
be rationalized by treating them as historical 
accidents or products of a malevolent fate, or, 
even worse, by blaming the victims as inade- 

quate to function in the good society. 

B. Education 
The era of rationalization began in the same 

law-school desegregation. In Milliken v. Brad-

segregated result in a case where a constitutional 

tensive de jure segregation in the City of De- 

troit, the court refused to approve a remedy that 

would consolidate Detroit schools with those of 

surrounding suburbs for the purpose of achiev- 

ing an integrated result. In so holding, the 

Court rendered irrelevant the district court's 

TV. 1974- ?: THE Era oF 

RATIONALIZATI0N, OR THE 

JURISPRUDENCE OF CuRE 

conclusion that absent such a remedy, the 

schools of Detroit would become all black A. An Overview 
he typical approach of the era of rationaliza- 

tion is to "declare that the war is over," to make 

the problem of racial discrimination go away 

by announcing that it has been solved. This 

Pproach takes many forms. Its simplest and 

within a few years. Coupled with the decision a 

year earlier in San Antonio Independent School 

District v. Rodriguez, which rejected a claim 

of resource equal1zation among school districts 
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cCaTC of local autonomy that the court 

Milliken: it was the precise fact of 
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Mithten 

Iis 
stark 

and 
clear: 

i 
whites 

can 
find a 

way 
to 

leave 
the 

mner 
city, 

they may 
legallv 

and 
schools from the 

the dstt TOt metroprlitan without 
regar 

to 
ability to pav, 

the message of loca 

boundaries existing in the Detroi 

arca that served to facilitat the operation 

insulate 

their 

hnancCes 

and 
scho 

demands ot blacks tor 
racial 

cquahty. 
The only 

additonal requiremcint 

is 
the 

availability 

of casily 
manipulated 

restric- 

ive 
land-use 

practnCS, 

W/hich 
the court 

has 

virtually all-white suburban schools. The prin 
applied to an area of relative equality, in 

local autonomy may be 
hne one for that sense of security ple of locai 

burb-city context where i 1s invoked which the court has usual su 

RTaCiOush 
provided 

in 
other 

cases. 

To achievc 
this result, the court had to em- 

however, "local autonomy is a code wo rationalizing and tecting the prior a 
ation of financial sources, environmental appropn 

phasize 
the form of 

Suann and Keyes over their 

substance, 
make 

results 
irrelevant,

retuse to rec- 
tal ame racial homogen 

short, it is a princ1ple ot vested rights 
Moreover, the local autonomy dis 

nity, and, in this case, 

ognize the implications 
of Grggs, and renew its 

insistence 
on proot of 

causation. Citing Swann, 

the court pointed out that "lt/he controlling 

principle 
consistenty 

cxpounded in our hold-

ings is that the scope of the remedy is deter- 

mined by the nature and extent of the constitu-

tional violation." The district coure's mistake 

on, al though central to the historical me 
meaning oi Milliken I, was not even relevant to the ras 

of the case. Since the court refused to a 

ance 
ye 

the implicit thrust of Griggs-Swann. 
which would have made the conditions of racia 

\ines a 
concentration produced by the boundary 

had been in proceeding on the erroneous as- 

sumption that "[tJhe Detroit schools could not least a prima facie violation, there was no 

be truly desegregated... unless the racial com- sion to demand that the boundary lines be i. 
fied as either rational or innocently nonrationa position of the student body of each school 

substantially reflected the racial composition of 

the population of the metropolitan area as a 

whole." That the district court so assumed is 

The only practice deemed to be a violation at a 
was the de jure segregation of the City of De 
troit. Here, the crucial step toward the result was 
to narrow the concept of violation. To accom- 
plish that step, the court had to return to the se- 
cure world of the perpetrator perspective: 

hardly surprising, however, if one reads Swann 

and Keyes in light of Griggs's concept of inten- 

tional violation or its treatment of neutral prac-

tices. Even if one takes a narrower view and 
Before the boundaries of separate and autonomous 
school districts may be set aside by consolidating 
the separate units tor remedial purposes or by 
imposing a cross-district remedy, it must fhirst be 
shown that there has been a constitutional violir 

simply analogizes the neighborhood school pol- 

icy, which seemed to be the real cause of the 

segregation in Swann and Keyes, to the district 
boundaries in Milken, the district court's as- 
sumption again seems sens1ble. 

It is not clear why the court thought district 
boundaries were sacrosanct while neighborhood 
school assignments were not. The court offered 
no comparative judgment, merely announcing that the boundary lines were a manifestation of the sacred principle of local autonomy: "No single tradition in public education is more deeply rooted than local control over the opera- tion of schools; local autonomy has long been thought essential both to the maintenance of community concern and support for public schools and to the quality of the educational process." Yet it was not even the principle of 

tion within one district that produces a signineant 
segregative effect in another district. Specihcal 
it must be shown that racially discriminatoy act 
of the state or local school districts, or of a single 
school district have been a substantial cause or 
inter-district segregation. Thus an inter-distnet 

remedy might be in order where the racially dis- 

criminatory acts of one or more school districs 

Caused racial segregation in an adjacent dhstrict, or 

where district lines have been deliberately drawn 

on the basis of race. In such circumstances 
inter-district remedy would be approprac 
eliminate the interdistrict segregation r 
caused by the constitutional violation. 

to 

Under the strict causation requiremen 
nciple ot Milliken 1, the law does not o offer " 

feeble 
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tary school system within the meaning of 

Swann. 
presumption that the extensive ghettoization of 

the City of Detroit in relation to its surrounding 

suburbs has anything to do with racial discrimi- 
nation. Having rejected the implications of duced the demographic changes in Pasaaena 

Whether or not the actual behavior that pro- 

Swann and Keyesthat results mattered, and 

that school desegregation remedies would be 
should be deemed white flight, the message of 

the case on that point is as clear as it was in 

used to counter the etfects of residential segre- Milliken I. If the only obligation imposed by 
gation-the Court insured that residential racial desegregation is to produce racially balanced 

oncentratiorn will be subject to scrutiny, if at schools for a year, intrajurisdictional white flight 
Con 

all, only in the difficult-to-litigate and virtually 
impossible-to-remedy domain of housing dis- dictional variety offered by Milliken I. In an- 
crimination. Under the combined force of Ro- 
driguez and Miliken, black city residents are corollary of Milliken I. If the court had ordered 
thus worse off in terms of legal theory than they further racial balance in Pasadena's schools, it 
were under the "separate but equal" doctrine of would likely have accomplished no more than 
pre-Brown southern school litigation, where a 

becomes as attractive an escape as the interjuris-

other sense, however, Pasadena was just a logical 

to stimulate further the kind of white fight 
claim of equivalent resources for black schools already legitimized by Milliken I. 
was at least legally cognizable. And even if it Pasadena marks the full restoration of the 
makes sense within the narrow world of the perpetrator perspective in school desegregation 
perpetrator perspective to say that school deseg- 
regation should not be a remedy for housing 
discrimination, the effect of Milliken I is far that permitted the victim perspective to creep 
worse than neutral 

cases, with the substance of Swann subdued by 
its form. If it was a concern for lack of results 

with respect to housing. into the jurisprudence at all, it is a brazen 
indifference to results that has facilitated the 
current doctrinal restoration. Only from the 

perpetrator perspective does it make sense to 
say that segregated schools are "caused" by the 
"badness" of particular actors, that the ephem- 
eral negation of the conditions associated with 

By offering the lure of suburban isolation, the 
decision invites white flight, thereby stimulating 
even greater racial concentration in housing. 

That the Supreme Court had become indif- 
ferent to results became clear two years after 

Milliken I. In Pasadena City Board of Education 
. Spangler, the court completed the task of that "badness" neutralizes the "badness" itself, 

rationalizing into obscurity the remaining vic- 
tim perspective implications of Swann and 

Keyes. Pasadena involved a single jurisdiction 
that had been previously adjudged to have 

maintained segregated schools. The court 
ordered remedial plan, which went into effect If Griggs was the most important case of the era 
for the 1970-71 school year, mandated a set of of contradiction, the only one offering a genuine 
pupil assignment practices that would ensure 

that no school in the system had a majority of 

minority students. The remedial plan produced 
that result for only one year, however, and by 
1974, five of the thirty-two schools in the system 
again had black majorities. The Court attrib- centerpiece of the era of rationalization: Wash-
uted this change to a "normal pattern of human 

migration [that] had resulted in some changes 
in the demographics of Pasadena's residential 
patterns," and decided that despite the maldis- 
tribution in fact, Pasadena had achieved a uni- Griggs's apparent implications for all of antidis- 

and that the reappearance of the very samne 
conditions is as irrelevant as if it were to occur 
in future society. 

C. Employment 

threat to the hegemony of the perpetrator per- 
spective, then the major task of the era of 
rationalization must be the obliteration of 

Griggs. And so it is in the area of employment 
that one finds the case likely to become the 

ington v. Davis. While not quite obliterating 
Griggs, the court has so undermined it that it 

has ceased to be a eredible threat. This overall 
result has been achieved in three discrete steps: 
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as 
nation under Title VII. Justice 

terse ofter1ng was, "lwje have 
crimination law have been squelched by limiting ments 

meant te same thing 

ByTon 
its doctrine to Title VII; its forceful assault on 

the system of equality of opportunity trom 

within the structure of Title VII has been for the constitutional standard 
adu 

natior. claims of invidious racial discrim 

blunted by softening the scrutiny required; ana 

its apparent application to analogous Title VIl 

problems has been denied by refusing to extend 

it to the other major substantive area where it 

had been applied by the lower courts for some 

time-seniority. The first two of these steps 

appear in Washington v. Davis; the third re- 

quired an additional case. 

As noted above, Griggs was apparently sig 

niicant for other than Title VII cases insofar as 

and we decline 

To support its poSition, the 

tical to the standards applicable un 
to do so todav." 

Court ote "parade of horribles" argument that wo 
embarrassing in a irst-year law clasy A 

erious q trary ule... Would raise ser 
about, and perhaps invalidate. 

of tax, welfare, public service. Te 
licensing statutes that may be more k 

urder to the poor and the average black tha 

it tound that neutral practices producing racially 

disproportionate results would have to be justi- 

fied; that, for the purposes of antidiscrimination 

Iaw, intent would mean no more than voluntary 

conduct producing racially disproportionate re- 

sults; and that the best way to avoid or at least 

defer the impact of the first two was to initiate thought to be required by Griggs to the p 
a voluntary affirmative action program. In 

Washington v. Davis, the court explicitly re- even in Title Vil cases. Griggs itself had 

jected the first two implications, thereby remov- 

ing any suggestion of obligation from the third 

and relegating it to the easier world of voluntary a strong inference of purposeful discriminatc. 

tokenism. 

more atfiuent white."17 

Thus, with quiet efficiency, the o 
OUt 

nated all extra-Title VII implications of G 
The alternative holding ot Wasbington 
went a step further, softening the severe st 

where Griggs is no longer much of a t 

reached the question of degree of raton 

demanded from the tests, since the case oi 

and since the employer declined to ofer 
proof concerning the validity of the test. Gr 

however, did use strong language in is 

tence on job-relatedness, business neces1t, 
the elimination of "built-in headwinds w 

Washington v. Davis involved a test that pur- 

ported to measure verbal ability, vocabulary, 

reading, and comprehension. The test was chal- 

lenged in its role as a criterion for admission to 

the training program for District of Columbia nority employment. In addition, it cited 

police officers. Given a failure rate that was four 
times as high for blacks as for whites, the taken by the Equal Employment Opportu 
plaintifts asserted, in an action commenced be- 
fore Title VIl became applicable to governmen- EEOC as deserving of deference in is a 

tal employment, that the test was prima facie trative interpretations of the statute. Iu 

approval the tough stance on job-relata 

Commission (EEOC) and paid homage 

unconstitutional. The court held that absent insistence on proof of job-relatedness 

the 
s 

direct or inferential proof that the test was doctrinally secure as late as 1975, Wnc 
employed with a design to produce racially in Albemarle Paper Co. v. Moody 11 

Nsstel 

disproportionate results, the disproportionate failure rate was not itself significant enough to 
create a prima facie case and that there was 
no requirement that the test demonstrate any 

genuine proof of job-relatedness 
and 

lied on the EEOC guidelines. 
In three respects, 

Davis dropped any 

urt in Washungti 

ess 

rationality at all. Using an intriguing kind of respect to job-relatedness 

pretense 

de 

of 
strictnes 

inside-out reasoning, the court quickly rebutted abandoned its posture 
of 

deferen 

and simul 

Falidhtel 

was ultimately intuitivege Seeraliar the commonsense notion that racial discrimina-tion under the Fifth or Fourteenth Amend- nothing more than 

EEOC: the test 
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trates it, and I therefore cannot regard that one 

institution as the villain of the tale. 
There may have been evidence that the chal-

lenged test correlated, with some degree of 

significance, with another test given to trainees 

at the end of the training program, but there NOTEE S 

was no evidence that either the entrance test or 

the final test in any way related to qualities or 

abilities relevant to being a police officer. In 
fact, there was no proof that the test given 

at the end of the train1ng program measured 

anything taught in that program, even assuming 

that the program was related to future perfor- 

mance as a police officer. The most that was 
established was that the test correlated with 

another test, which in itself is hardly surprising. 
However, that other test may or may not mea 

sure something, which something, even if mea- 
sured, may or may not have anything to do 

with the job for which the training program is 

supposed to prepare those who pass the initial 

test. In this context, the court's conclusion,
shared with the district court, that "some mini-

I. I concede an irony in, but nevertheless will adhere to, 

my use of "victim perspective." If the real point of the 

victim perspective is to talk about conditions rather than 

practices, why talk about victims? Because both are true. In 
the context of race, "victim" means a current member of the 

group that was historically victimized by actual perpetrators 
or a class of perpetrators. Victims are people who cont1nue 

to experience or are ostensibly tied to the historical experi 
ence of actual oppression or victimization, whether or not 

individual perpetrators, or their specific successors in inter- 

est, can be identified now. The victim perspective is in- 

tended to describe the expectations of an actual human 

being who is a current member of the historical victim 

class-expectations created by an official change of moral 

stance toward members of the victim group. Those expecta- 

tions, I suggest, include changes in conditions. 

2. On the ideology of fault, see Pashukanis, "The Gen- 

eral Theory of Law and Marxism," in Soviet Legal Philos0- 

phy, 1, 216-21, trans. H. Babb (1951). The fault notion as 
applied to racial discrimination today is, I believe, related to 
the assumption of fifties liberals that such discrimination 
was largely 

response of my own naively liberal consciousness, as I was 

sitting in a fifth grade classroom at an all-white elementary 

school in New York City in 1954, to the announcement that 

the Supreme Court had outlawed racial segregation in 
schools: "The law is going to make those bad southerners 

behave; the land of opportunity is just around the corner." 

mum verbal and communicative skill would 
be very useful, if not essential, to satisfactory 
progress in the training regimen" seems little 
more than an assumption of the desired conclu-

southern problem. I can recall distinctly the 

Sion. 

V. CoNCLUS1ON 

TN this article, I have attempted to describe, 
with an emphasis on what I have called the 

victim perspective," the major devclopments in 
antidiscrimination law from the Brown case 

3. The color-blind theory was first given explicit voice in 

1896: "Our Constitution is color-blind, and neither knows 

nor tolerates classes among citizens", Plessy v. Ferguson, 163 

U.S. 537, 559 (r896) (Harlan, J., dissenting). 

4.347 U.S. at 493. 
through the present. I do not think the "why 
of this development can be answered with refer- 

ence to legal doctrine, nor do I think that it is 

satisfactory merely to invoke the rules that 

would be appropriate in a future color-blind 

sOcicty. Despite any implications to the con- 

trary, the preceding pages have not been a 

critique of the Burger Court, at least not in the 

sense that I hold that institution responsible for 

failing to legislate the victim perspective into 

being. I do believe that the decisions of the era 

of contradiction created expectations that were 

subsequently frustrated by Burger Court deci-

SiOns, but I cannot regard the court as autono- 

mous and separate from the society that orches 

5. Id. at 492. 

6. 1d. at 494 (quoting "a finding in the Kansas case"). 

7. Loving v. Virginia, 388 U.S. 1, I1 (1967). 

8. See, e.g., Trafficante v. Metropolitan Life Ins. Co., 409 

U.S. 205 (1972); cf. Hegel, The Phenomenology of Mind, 228- 

40, trans. J. Baillie (1968) (ist ed. Bamberg 18o). 

9. 484 Fad n22 (2d. Cir. 1973) 

1o. 401 U.S. at 425-26. 

I1. In Gaston County, "because of the inferior education 
reccived by Negroes.. . this court barred.. . a literacy test
for voter registration on the ground that the test would 

abridge the right to vote indirectly on account of race. 

Congress did not intend by Title VIL, however, to guarantee 
a job to every person regardless of qualifications." 
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12. Id. at 430. THE 

13. ld. at 425-26. 

14. For example, one might justify the adoption of a 

minority admissions program of the sort at issue in Bakke 

not by claiming to compensate those admitted or by touting 

the affirmative utilitarian benefits to be gained for society at 

large but, rather, by simply showing that the existing selec- 

tion procedure is a prima facie violation under Griggs with 

respect to those disproportionately excluded, that although 

the procedure cannot be demonstrated to be sufficiently 

rational, it cannot be replaced without great administrative 

cost, and that the minority admissions program serves to 

neutralize for a time the worst effects of an admittedly 

defective scheme, insofar as that scheme would otherwise 

well 

stra 

operate to exclude those who have been the historical 

targets of blatant discrimination. 

The key to this argument is, of course, the potential 

applicability of the Griggs notion of violation to the existing 

selection program. Once that potentiality has been neutral- 

ized, or greatly reduced, as by limiting the coverage of the 

Griggs rule, or by insisting on a prior adjudication of 

violation, the argument is easily brushed aside. 
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ed the ses violation and remedy characterized the 
scrimination era of modern 

the form of the 
law. 

law, with one posi 
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and 
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In 
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blacks other 
tion, remained squarely within the perperras 
tions associated with the victim 

persp 
P 

model for a violation, without which there 
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Spectiwe The perpetrator perspective 
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be no occasion for remedy. Given that finding result senes 

The potential 
confict of 

interest 
raised by 

the integration 
quota 

problem 
is a 

powerful 

metaphor 
tor some of the deeper 

problems of 

anndiscrimination 

law. Such a quota 
admits a 

token number of black people to a more 
desir- 

able condition of existence, thereby ilustrating 

progress 
toward the integrated society, 

while 

making sure that they remain 
outnumbered by maintained a blatant de ire 

De 
wever, 

remedial doctrine took over, 
ng 

and, so doing, subtly changed the concept of 

tion by addressing itself to substantive vmolke 

olation 
tions beyond the scope of the original viols 

sttue 
One problem case iS the no results" si 

tion. Suppose that for many years a communin blatant de jure system of scho 

ening. Ar the same time, the deprivation im- declared unconstitutional. Further s 

DoSed on those blacks who are denied admission despite the rul1ng of unconstitutianal 

is rationalized as being in everybody's interest remedial etforts occurred or were required fr 

since an integrated society is the goal to be number of years, with the result that 

those efforts were finally undertaken, the res 
tant school system looked like one that was sti 
substantially segregated. Why? Because the ns The remainder of the era of uncertainty offered basis of school assignment, neighborhood, t almost no occasions for resolving any of the example, while itself not a manifestation d arnbiguities of Brown or for exposing the differ- discriminatory purpose, nevertheless ampitc 

the whites so as to be powerless and nonthreat- segregation according to race which was fnal 

attained. 

B. Past-Brown Developments 

ence between the perpetrator and victim per- spectives. Instead, the major task for that era, which put off the question of remedy, was to difficult to call these schools "desegrega 

an existing pattern of pervasive discr1minatut 
The problem here is embarrassment; t increase the list of perpetrators against whom antidiscrimination law might be directed. Strict adherence to the perpetrator form makes results irrelevant, a concern with results violates the 

form. For a time, in the next era of antidiscrimi-

taos against whom because there has been substantially no cha ted. Strict since the era of explicit segregation. m makes results the embarrassment requires ne integl 

lo cor 

schools even though, under the perpetr ator 
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