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A CRITIQUE OF "OUR CONSTITUTION IS 
COLOR-BLIND" 

N eil Gotanda 

I. lwrRoou cT 10N 

T H I S article examines the ide l . l o og1ca con-
tent of the claim that "our C . . . 

1 b 
. ,, 1 onstitution 15 

co or- lmd and argues that the U S S 
C , . • . upreme 

ourt s use of color-blind consti·t t· 1. . u 1ona ism-a 
collect10n of legal themes function'ing . 

1 . as a rac1a 
ideology-fosters white raci· al d • . ommation. 
Though aspects of color-blind constitutionalism 
can be traced to pre:--Civil War debates, the 
modern c~ncept developed after the passage 
of the Thirteenth, Fourteenth, and Fifteenth 
Amendments, and it matured in 1955, in Brown 

v. Board of Education. 2 A color-blind interpreta
tion of the Constitution legitimates and thereby 
maintains the social, economic, and political 
advantages that whites hold ·over other Ameri
cans .... 

The Supreme Court's color-blind constitu
tionalism uses race to cover four distinct ideas: 
status-race, formal-race, historical-race, and 
culture-race. Status-race is the traditionaj. no
tion of race as an indicator of social status. 
While traditional status-race is now largely dis
credited, it remains important as the racial 
model for efforts aimed at eradicating inten
tional forms of racial subordination, with their 
implication of racial inferiority. 

The second use of race, formal-race, refers to 
socially constructed formal categories. Bl~ck 
and white are seen as neutral, apolitical descnp
tions, reflecting merely "skin color" or region of 

ancestral origin. Formal- race is unrelate~. to 
ability, disadvantage, or moral culpability. 

· uncon-Moreover, formal-race categories are 
nected to social attributes such as culture, 

h 1 . this "unconnec-educa tion, wealt , or anguage, . . _ 

d ,, . the defining charactenst1c of formal 
te ness 1s ,, · orates 
race, and no other usage of "race mcorp 

the concept. ~· 
11 

sub-
does as:s1g 

Historical-race, however, . al em-
. . Histonc -race 

stance to racial categories. .' b d. tion 
. . ·acial su or ma ' 

bodies past and continuing i , . l '. ~h the court 
and is the meaning of race w uc 
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JI. R AC I A L CATEGOR I E S 

B
OT H in comtituti~nal di~course and_ ~~ 
larger society, race is consi~er_ed a legit~ 

mate and proper means of class ifying Am_en
cans. I ts frequent use suggests that there is a 

h " ,, comtnsu~ about what t e races are. 
While the social conten t of race has varied 
throughout American history, the practice of 
u<,ing race as a commonly recognized social 
<l ividt r has remained almost constant. In this 
,,cc tion, the term '1raciaJ category'' refers to this 
di'>ti nct, consistent practice of classifying people 
in a i;ocially determined and socially determina
tivt way. The American racial classification 
practice has included a particular rule for defin
ing the racial categori es black and white. That 
rule, which has been termed "hypodescent," is 
'he starting point for this analysis. 

11. //111a ican Ra:ia/ Classification: Hypodescent 
One way to begrn a critique of the A . 
, j ' tc: f. . 1 . mencan 
. " n1 o ra('fa classification is to ask "Wh . 
black?'' This . . o 1s 
. , , . . . question rarely provokes anal sis· 
it ' ,tn 1iwcr i ~ seen as s . lf . y ' 
lt:11gc i; arc novel a11J o se -evident that chal-

• 1rn tcwonh A • lu11grr havt: ,iced f.. . . Y· mencans no . o ,-.1 system of. cl' . I 
111 g- to decidt: a J)t f!I<> , . . JU 1c1a screen-

, 11 s I ace· the l . :tin.orbed without t· I' .- ' . ru cs arc simply 
xp ictt art1culation. 

I T !J · 
. l~ l< UJ.E (}JI II YJ>OJ)i'S•• , I\ , ., --- 1·.N'J' 

. i1w r1can raci·il ·I· . .- fi . 
' i.: ,1 s::; 1 c·1t1 t· 

i11:il n1kb: 'fli. ' , , ons ollow two fi -
c run~ oj recognitior h or 

, olds that any 

Critical !<.ace Thef'Jry and J 
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r cr<,()n wh r1 <,c black -Afri can an ct <, tn ._ . 
·r·h I .,r d y 11 111-"t! j<, bh1 ck. c ru (' °.; ercent hr1Jd .t ·11 ': 

. " tn:n _ 
rcr.,o n with a kn(Jwn tracc of African , ~r1;, 

- h f h . onu--t j ., bl ack, nr,rw1t c, tanc ing t at pc:rvm' . _- 1 ry 
J J. f'C ', '/l't 1 appearance, (Jr, state 1 1~rc~tly, that the: :J1 

c, pring of a black and a white 1<, hlack. lf 
/ Ji c, toriam and '>ocial <;c icnti <; ts h..,, . 

a.I(; nr t <l the existence: o f these rules, often surr , _> t 
" f bl n . lrrJctri -;,n as the on e drop o ood rule, in thc.:ir , 

1 
·• . . . ctna v,1 of the A m en can system of racial cla<;s ifica .' . M . H . t1r;r Anthropologist a~vm arm has suggew;i:1 -~ 

name for the Amen can system of social r ,, tprr,-
duction: "hypodescent. 

2 . ALTERNATIVES TO HYPODE SCE NT 

The American legal system today lacks interme
diate or "mixed-race" classifications. While the 
establishment of self-contained black or white 
racial categories may seem obvious, an examina
tion of other classification schemes reveals that 
the American categories are not exhaustive. 

Let us posit the two original races- one a 
"pure black," the other a "pure white." As inter
racial reproduction occurs, a multiracial society 
emerges. Four historically documented exam
ples of nonbinary schemes to categorize mixed
race offspring have evolved: mulatto, named 
fractions, majoritarian, and social continuum. 
All of these schemes are logically symmetrical, 
so, at least in theory, neither "pure race" is 
privileged over the other. Consider each of the 
schemes in detail: 

a. Mulatto. All mixed offspring are called ~1u
lattoes, irrespective of the percentages or frac
tions of their black or white ancestry. 

b. Named fractions. Individuals are assig_n~d hi~
bels according to the fractional com~osition -~
their racial ancestry. Thus, a mulatto 1s one-h, 
white and one-half black; a quadroon is 011

6
e-

h. 't sam 0 
fourth black and three-fourths w ite, ' . _1 

one-fourth white and three-fourths black, et,. 

f either 
c. M ajoritarian. The higher percentage O h' or 

h. . thew ite w 1te or black ancestry determines 
black label. 

, . on rhe 
d. Social continuum. This is a variation rW 
named fractions scheme: labels generally co 
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of white or black ances-
1ropo1t10 . . f: Jrl11hc ~ · . also an unportant actor 

,11l . 1 sntus 1s • T l l :J''. [lltr soc1~- ' I . h label applies. 1e resu t 
((\• . 111g wuc f . · ,.1 1 ' "fi 
· jctcnl1 111 _. _. d systetn o . ta.Cl ,u c ass.1 ca-

1il l ·J }cSS I 1g l 
~ 111\l l 1 

11 
'n j • ting two observations that rt•' . . . , ·rh rcpe,l . - . 
]I 1~ ''

0 1
_ . -hctncs. First, the use ot racial 

ll toui st . " " 
rr!Y fll a , . th~lt at some time pure ,1 . . ~ prcsun10 

,arc~onc, Second. beo.use these schemes 
, ex_1~rcd . . . l • 

rJCL~ · . -al notlung 111 t1em suggests 111-
. q1111netnL• ' . 

.1rt ·. b rdination between races. 
j' n' Llf Sll O 

c~ll ,l l . 

, FO R RACIAL SUBORDINATION 
. ,t ppo1n b. d . h ,. · descent rule, when com me wit The hn10 , . . . 

bl. d const1tut1onalism, conveys a com-·l1Jor- 111 • 
' , . d powerful ideology that supports racial r1cx an . . 
~Jbordination. Bnefly, hyp~d~scen_t imp~ses _ra-
. ,) ubordination through its implied validation ,1 .. s 
i white racial purity. Subordination occurs in 
tlie very act of a white person recognizing a 
black person's race. Much of constitutional dis
course disguises that subordination by treating 
racial categories as if they were stable and im
mutable. Finally, the treatment of racial catego
ries as functionally objective devalues the socio
economic and political history of those placed 
wi thin them. Through this complex process 
of assertion, disguise, and devaluation, racial 
categorization based on hypodescent advances 
white interests . 

B. Assertion of Racial Subordination 
1. EQUA LITY AND THE SOCIAL METAPHOR OF 
RACl AL PURITY 

Looking at the lack of symmetry between racial 
L.itegones ·d prov1 es a means of further under-
1tanding I d 
11 k 

1ypo escent. Under hypodescent, 
1 ac pare t · . n age is recognized through the gen-Lr,n1ons Th 
u , .' e metaphor is one of purity and 

in t<1n1 t natio . l . . . 
,r n. w 11.te 1s unblemished and pure 

J une d ' 
1,ne black~oK ~f ~ncestral. black bloo? renders 
uterwh 

1 
lack ancestry 1s a contammant that 

e ms wh·t . s--\ 1%_. .. 1 e ,tncestry. fhus, under the 
ican S)'St f . . inr, . • em o racial dassification claim-,., a whnc . · · . . ' . • r,1c iaJ ) . racial identity 1s a declaration of 

drmii~ u_nty and an implicit assertion of racial 
. at10 11 Th . 11,J ll s · e symmetry of racial categonza-

•Ystems l . . 
'tnse f. . ot 1er than hypodescent bnngs a 0 ob · · Jectivny and neutrality to these 

schemes, and a compari son f h d . · o ypo escent to 
symmctncal systems exposes 1· ts al . · nonneutr as-
sumption s. 

2 , SU80RDINATIO N IN RECOG N ITION 

Under hypodesccnt, the moment of racial _ . . . h rec 
og111t10n is t e moment in which is reproduced 
the_ inherent . asy~metry of the metaphor of 
r~~ial conta_mrnation and the implicit impossi
bility of racial equality. The situation that bares 
most fully the subordinating aspect of the mo
ment of racial classification arises when a black 
person is at first mistaken for white and then 
recognized as black. 

Before the moment of recognition, white 
acquaintances may let down their guard, be
traying attitudes consistent with racial subordi
nation, but which whites have learned to hide 
in the presence of nonwhites. Their meeting 
and initial conversation were based on the un
subordinated equality of a white-white relation
ship, but at the moment of racial recognition 
the exchange is transformed into a white-black 
relationship of subordination. In that moment 
of recognition lies the hidden assertion of white 
racial purity. The moment of racial recognition 
is thus characterized by an unconscious asser
tion of the racial hierarchy implied by hypo
descent. 

C. Disguising the Nlutability of Racial 
Categorization 

One persistent dimension of racial categoriza
tion is its treatment of race as a fixed trait. This 
belief in the immutable quality of race flows 
from two traditions. One tradition smdies race 
as a phenomenon appropriate to the natural 
sciences. This tradition initially smdied race t() 
"prove" primarily the inferiority of the negro 
race , and is now largely discredited. The second 
tradition emphasizes physiognomy; it c~aracter
izes race as biological, thereby snggest111g_ that 
race is unchangeable. Both traditions con_rnb_ute 
to a societal view of race as a neutral, obJecnve, 
and apolitical characteristic. . 

This section argues that race is anyt~mg but 
immutable. Neither tradition can chum true 
objectivity. Further, the Amer~can :acial cate~o
rization scheme is not only lustorn.:ally contm-
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NT)FIC LEGJTl~l,\TION or RACE 
1. THE set£ . rifi-c d,·,cour,e ha!:- pbved a . ·aJh· sacn - ~ · 
H1sron _,-_• .. Jeuirimating staru~-based racial 
central ~ in ~- .al .. . ,, 

. . For example. the rac1 soence cLtss16canoos. . . • 
fthe ighreenth and nineteenth centune~ JUS~-

o e •_c · · t A£ 1icd slaven- b,• asserting the uuenonty o n-

Am : ,.,.;.., The work of Blumenbach, a can- en"".... . . 
German comparative anatormst of the l~te e1gh-
ttcnth century, who classified humans mto five 
principal races-Caucasian, :Mongo~an, Mal_ay, 
American, and Ethiopian-was parucularly m
fluential. While no longer cited in scientific 
journals, Blumenbach' s racial classifications 
have remained embedded in popular notions of 
..-x. Even after a century of efforts to discredit 
ec:ientific theories asserting the "natural" superi
oat.y of the white race, race continues to be 
~tcd as a scientific concept. 

11ie Supreme Court's modern discussions of 
~ purport to be disengaged from the older 

• c tradition. 6 In a 1987 case, Saint Francis 
"· .AI-Khazraji, 7 the court examined 
aa Arab could seek damages for race 

· under 42 U.S.C. s 1981. Answer-
~ve, the court's unanimous 

the traditional anthropologi-
~ ,-. Justice Byron White 

is racial discrimina
& 1981 to forbid, 
· d as racial in 

• " 8 Moreover, 
pathy for the 

.rather than 

Critical Race Theor'):;;;;-:----._ 
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Oct,-· 
~- THE TRADITION OF PHYSIQ 11le 

T l . bili" GNo~ry 1e 1mmuta tv of racial cl ifi. • 

. .d ass cati 
seen m our every ay understandi 0 ns can 
"black" and "white.'' Generali ng of the t De 
1 . fi . y speaki errn. c ass1 canons are fixed· we c ng th 1 

. , annot h , e5e 
race to sui t a personal preferen c ange 

. . h . ce. One d %r an se m t e mornmg and say '1 hi Oes 
. ' hi 'd ' t nkth not 1s my w te ay and tomorr . at tOda 
'black' day." T hese racial classifi:w. Will be r/ 
. . " d "" ations \ Jecuve an unmutable" in the are "ob~ 

al b
. . sense tha 

are extern to su ~ective preferen t thev 
h . ces, and th . 

fore unc angmg . T he links betwee . ere-
. . d ki n racial gonzation an s n color physi <:a.te-

. ' 0 gnornv 
ancestry reinforce the belief that ra •a1 . '' and 

Cl 1d . is immutable. enti~-

By contrast, other soc1eties-includin 
cially stratified Western societies-do ? r_a-
h h . . al 1 b 1 " . not lilSISt t at t e1r rac1 a e s are objective"· a 

. l h . d fi . . , ccord-mg y, t eu e rut1ons of race are much 
fl .d F 1 "["] B more u1 . or examp e, 1 n razil one can . pass to 
another racial category regardless of how dark 
one may be .... Brazilians say 'Money whitens,' 
meaning that the richer a dark man gets the 
lighter will be the racial category to which he 
will be assigned by his friends, relatives and 
business associates." 9 The Brazilian experience 
highlights the arbitrariness of the American 
classification system's assertion that race is a 
fixed and objective feature. 

Justice Stewart's dissent in Fullilove v. Klutz
nick illustrates how racial categories are linked 
to physiognomy or ancestry and then described 
as immutable: "Under our Constitution, the 
government may never act to the detriment ofa 
person solely because of that person's race. The_ 
color of a person's skin and the country ~f 
h. . . . bl f: "10 Stewarts 1s ongm are 1mmuta e acts. • • · h' 

" . "· t JS reference to skin color invokes science ' -' ·u 
"scientific fact" is then transferred to the rac'.al' 

6 ·1· f the rac1, category to assert the immuta 1 ity O . cl ,·-
1 . c1al as.1 category. This process resu ts m a ra 

fication that looks like a fact. b·ective 
Facts are commonly thought to be 

0
.~ sig· 

f tive soci, and neutral-devoid o norma 6 drall'!l 
d. · · must e d hiticance. However, a 1stmct1~n . f: cts an 

botw1:en the objectivity of sc1ent1~c ~rewarr's_ 
tMv aubjectivity of legal facts. Jus~1ce er 1evel of 

.._.,,..hle" suggests a h1ghrded leg~ 
..... Ja uaditionally accohave beell 

.,,,. ..... , .... ,.~ SteWart rnay 
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: l.,;:;~··'· · -- . er a person's skin color imrnu-

dor n1111::- . . 1 . . .· Ji11 , , _. 1. k of skin co 01 to race 1s a ~::r• . liot . 1n . . . :•·. (ht: 1n1P , .;s~rtion, not a soen t1fi.c fact. 
.-~--; 

1
nJ tcgtU ,l~- .. n1-,le of the court confusing .,-• ;,, -ent e.,x ,u . . ~ 1 ,,l)re re1... . . ,,~th so entific fact occurred 

i ·•ri•,1t1011~ . : _-!.1~~1 t lt in 11h tro Broadcastl!lg, In c. _ .. _,. n!lunet . 
:~ -~ l,r.il .i t'- _~ A..nconin Scalia engaged in a .·:~- 1: ru~fll .. e ' . 

-L l · · 1 exchange w1th cou nsel de-
. ~·Pl)rtc'L . . '- f ,, . 1. . 

.:.--" 1' r f(Cs pohc>· o qmu1tat1ve en-.. - rhe . d ki ·:···:- .. t·)r minority ,u1 women see ng ..... •nt l A ki h .. .-;. ·'' . 
11 licenses. ttac · ng t e argu-... , , {'.\ fll I 

.. _. .- .~:.,~• · · rities ,rnd women would encour-
_ , i., 1c nuno . . . --:· -.:"· .· . in prognunmmg, Justice Scalia 

~-- .~:ril~~
1

.\ed whether the policy was a mat-.•. , ' :1, 
·:'·'--:•.~. 1· .. ~ .. at one point charging that the .• ', (>l)U , 

~\-~- .;Juced to a question of "blood . . . blood, 
~~-~-; ~~kg-round : nd ~nviro~~n_t.". 
7he .:vnren at Justice Scalia s ms1stence upon 

--'x,f sucrcrests he was referring metaphori-• • l ~ 

.. ·\ ro ancestry as determining racial classifica-
;~. ·Blood" is a rich metaphor and includes, 
:. :his context, the suggestion of biological lines 
::' Jt' :Cent. Justice Scalia's implication is that 
:a~e. a~ a category of biology and science, has 

l . "bkgr d d. " :,1 :t auon to ac oun an environment ; 
::. ~j5 riew, race and its metaphor, blood, are 
:.e:.:tral and without social content and, there
:·n. inappropriate criteria to be used in grant
.:.g broadcast licenses. 
. The modern use of the physiognomic tradi

t1on has ironic implications when considered in 
light_ of the goals of the scientists who originally 
s:udied physiognomy. Nineteenth-century ra
cial scientists hoped to prove that the African 
:~ce '~'as inherently inferior. The modern tradi
t:on links ·a1 , rac1 categories to science in order to )r,r;,,,- th · 
.. :,, ar race 1s a neutral and apolitical term 
'
1·-!:out s · 
,
1 

ocial content. However both tradi-. Jns su . ' ppon racial subordination. 
l ·, 
. · Hr. liISTQ 

'~·\T· RICAL CONTINGENCY OF RACIAL ' i.coR11:s 
.1!rJdtrn 
.. . \vays of h' ki . . .\,J:Vtd h · . t 111 ng about racial categories 
':.,rh- c lt ~oughout American history. In the 1 , · r) on1al · . . . . 
•• 1i;hlv fl . d penod, racial class1ficat1ons we1 e . Ut S . 1 rn 11l h O • · ocia status often depended as h; n the l· b · ' ',r h a or status of the individual as on ,, er plac f . . . -
1
·,r<: brou e O ong111. Typically, African~ 
· '' r ght to th 1 · · 11d ' 0peans e co onies as capnves, a 

a<; contractual or indenrured ser-

[261 vants. \Ninth J -----rop orda h vidual political d' 11
_ as described the indi-

h tmens1ons of 1 b . teent -century V- . . a or in seven-
t- 1rgin1a and M 1 d " o unfreedom " Th ary an as states · ere w h. those who were l as a ierarchy among 

f not s aves but w al ree; the labels fo r su h l b . ere so not d 1\11 c a or vaned I V . an aryland, where the Enr lis . n . uginia 
the dominant group th ~ h colorusts were al ' e various "unf ,, so described as "un-E li h"· ree were 
eluded French A£ . ng s ' the term in-, ncans, and Scots Th 
additional labels specific to th Af .· ere were Whil h e ncan laborers . e t e early records are incomplete th . 
is clear evidence that by th .deli ' ere e mi e of the seventeenth century English 1 . . • 1 co orusts mam-
tamed some Africans in a status distinguishabl 
from European indentured labor. e 

Sources from that century variouslv describe 
Africans as "heathen," "infidel," and "negro." 
These terms were attempts to justify rhe politi
cal status of the Africans. The racial classifica
tions differentiated Europeans from the natives 
of colonized and imperially exploited pans of 
the world, but the classifications did nor indi
cate a clearly developed belief that slavery was 
an appropriate condition for Africans. 

English colonists gradually came ro prefer 
enslaved African labor over indentured Europe
ans. By the end of the seventeenth century. the 
number of slaves had increased dramatically. As 
slavery became entrenched as the primary 
source of agricultural labor, slaveholders <level-_ 
oped a complementary ideological_ s_trncrure ot 
racial categories that served to legitimate sla\·
ery. The formal legal system was tailored rn 
reflect these categories and enforce slave la~or. 
In 1705 the Virginia Assembly crear_e?_ the hrsr ' ·d - dih no- pun-recognizable slave code. Bes1 es co . , ,,t:< . he 
ishment for slaves who stole or w\ 1w,1: . ~-1r 

. d - ecific rules of ue~.:-enr L slave code contarne :sp . . . t. black:-. . fi- · a- Pumshmenr:- or classif)r111g o tsp~~~o· d c . 1 tho,e t~)f inden-
d 1 es cfokre u on , . . ·· J an mu atto . . . . . ·ui z·1t10n ot ra~ I, This 1nsntunon. -n1red servants. . :i di, 1:u,1tc treannenr . - .. · . hnkel to ·t • .·. 1 classihcanons - .l • - . blishmenr ot nll t,l 

d h first tonna ot,l rn,1rke r e . . , · .. · · - lom-u A111t flL .. l- · --1tegones in lO • . - . . offered a ba:;1~ l., c •• •• l -lass1h(,H!Om 'k The new i ,tcu l . • h' ·h was unh ·e . bod1rn1t1on w it for legiriornnng su ~· l , 11ployed. By ke~'-, . - · • nrev1ous ' ei · · · the jusnficanons ' J , • • i~t to natiooiu ong111. 
.• ·.- 1 · 1le, of ues~e . J l .. in<Y ofhc1,u IL , . .J· tfercnn1n·u t ll)~t 0 · - · ,;chc!11t ui the class1hctnon . 

[' 
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cn:.:l:l,1' ilbilit~·- . , lo ,norr than :1sscrt gcn -thcrchm, l I ·· tee line c,u1. . . _. ·ntifil·, or t 1:tt , .-., 1, n(1t Slit: . cu,ll~· th :1t r.h c . . , 1 One (:\11 s;1y tlutt ou1 . u . . )l\,ff\lLtC l . . l . t 'l i~ ::c•c1a ~ 'l • . ·l -;silication, wit 1 its me ' -. I ·y..;tCJ11 l){ I. ,\ ,. • l . l,;i.rn,·u ar ~. · . t· .. _. .,1 puri h r for w 11tes, . ·n,KnL)ll O t,\LI, ~; .. !"ht"ncal ~,)~1 :-- . , . . bachrc of enslaveab1hty . . ,r ·itK h1~t1.)n :l~ a , lb . 1 h.t, .1 ::-1 ' ·1 f purity is not a logica ' . ·h the mctap 1or o . .• ~ :-,u, · • ·al part of the con-- 1 J " . Lti ' rather. an integt • . .\u-tlt'\ l' l , b d" ' ·. .- tl1e sn,tem of racial su or mat10n ,~fll ( (IL)Il 1."\1 • ' • 

1 embedded in American sooety. ~nder co or-
Hind constitutionalism, when race i_s c~aracte~
i:eJ ,is obiectiYe and apolitical, this history is 
1.fa~sed ;nd discounted. 

.! . LFGI SL'\TlVE DETERMINATION OF RACIAL 
CATEGO RIES 

:\n examination of past American law provides 
:i.dditional support for the assertion that racial 
classifications are not immutable. Before the 
CiYil War, almost every state had statutes or 
judicial decisions defining race; indeed, until 
\\'orld War 11, such statutes were common and 
'.'lot limited to the South. Likewise, antimisce
gerution statutes were widespread, even where 
Jim Crow segregation was not mandated. These 
statutes demonstrate the variations possible in a 
~cheme of racial classification; often the race of 
the oH~pring of a racially mixed couple was 
d,;term1'.1ed by a statutory formula. 
·' :\ . ~v1d~ly p~bliciud example of statutory u .1~d-icatton oi race occurred in L . . . •l· • n l . 1 . OU1S1ana m 'ir:: c.1r \ t1g1ne - \Vh'l . . ·,l 1 , ~ j :.,_ . i e most JUnsdictions had .. ,u_ bneL i~a~datory classifications b th n1t 1c~ , L1misiana' 6. h . Y e sev-. '> ITT certificate t L1u1red'" :.- tatu tur·t. 1 f, s an1te re-\ 

1
' dt med racial ·d ·fi · :• Luui:,iana "''<,ri;an S . C . 1 enti cation. :i ~•ph·1ng fur ." 11-1- ' Uste u11lory Phipps on . · · · "'-'>pun, was "si k · ' \\l,n1 :.be di ( . d } c !or three da),,/' ~L ) \ 't' r t: t 1a1 h. b' " h~ttJ bc,t\ 1 her l er irth Ctrtificatt: I :i . 'Me111s as col d e11gc1. tk : ~uru r . . ore ; she chal-. 1 ' <11 court \ . . ctppc ,l!, the L 1ui i· . . , l rnal and on . · ~ <tl)a coun :. l 

1 tuttrmcllity uf tht r . . . up 1e d the consti-,1 11J Pl . , . ract1onal das <:, ifi . . llpp )" binh . · ~ c,nion stature Tl,. - <=e rt1hcc1 tt w- - . , . • c . r,Hut1Jry lfrt1 . r· a-s not changed -:at1r•n t " Jrte :. 01 <. tat - · , , ">C neine ;, ernpl . - ' e ractal chssif la~1·,.e the r 1 , L-
oe of govern-

Critical Race Theory and f _ __ __ _ ~egat l.)
0
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r111, 
incnt in defining racial categories . · 
rncnt's role has been less obviou

5 
· _CrJ'1trri. . . . ~ , .c '>lnc:c: l civi l nghts movement s 1ocused attenti tr1: 

f · d. 'd l l d on cm } rights o .1 n 1 v1 u a s a _rea y classified t 1': . d . . 1· as hla i Color-blm const1tut1ona ism irnpl icitl c,,_ · 1 d d. f y adrJpt a partJcu ar un erstan mg o race as 06. . : 
d · bl h. h b l Jecti,·, ,10 1mmuta .e, w J.C. . may e ess obv· •, ' 

lOUc . 1 . . b · , tnar legislative enactments, ut 1s no less sir .fi • . 
gni car,·. 

III. FORMAL-R ACE AND 

UNCO NNECTED N ESS 

T HE Supreme Court has used words su h 
as "race," "black," and "white" witho~~ 

explanation or qualification. In doing so, it has 
disguised its own role in perpetuating racial 
subordination. The modern court has moved 
away from the two notions of race which recog• 
nize the diverging historical experiences of black 
and white Americans-status-race and histori· 
cal-race. In place of these concepts, the court 
relies increasingly on the formal-race concept of 
race, a vision of race as unconnected to the 
historical reality of black oppression. As this 
section shows, formal-race is a concept of lim
ited power analytically and politically. By rely
ing on it, the court denies the experience of 
oppression and limits the range of remedies 
available for redress. 

A. Status-Race, Formal-Race, and Historica!-Racr 
I. STATUS-RACE: DRED SCOTT 
In the antebellum era the inferior status of ' blacks was an accepted legal standard. The rnost 
famous court decision to embrace this status.
race concept was Chief Justice Roger Tane_y_s 
opinion in Dred Scott v . Sandford. Chief Jus~tl t' 

' f' 11Jllf Taney wrote that at the time of the ounL ~ ' . " hw of the Republic the "negro Afncan race ' 
b ' . fi . or th,tr een "regarded as beings ... so far in en , . h h. ·111 w.i:i t ey had no rights which the w 1te m: , b d »1') " ..... h. t· T t·ce f ane_l, oun to respect. - h)r C 1e . us 1 .. ·

1
r l d. . 1 k , impltl t 1e 1st111ct, inferior status of b ac s wa~ ._ . h C d -ongres 1

~ t e onstitution and overro e any L. The 
sional pronouncements to the contrary. ( . , . . h te ,,an' 0 court s modern opm10ns tolerate t e !:S .- c , . 

1 pnvi1r starus-race rn the private sphere on Y· .- . .: . c . 1 assoLI citizens are free to make contracts, 10111 r · 
• • , 1nanoe ations, speak, write and worship 111 a . he'· • ) }(1 I predicated on the belief that blacks are 



',·fiq:1,· ~, 
C ditutio11 ls Color- Blind" ··•Q11t 011. 

1 l '•' ... 11 . infrrior to whites. These t.· lot1·1L,, , . 3· { llSTORlCAL- RACE 
l . ;tl\li t

110
· • ::--r; iu,tl freedoms protcctmg •1\t ' i 1 t1l\l\ ll • l . ' 1 d 1,.1~C'l . -. ,•

11
.1,tfil."antly :ud thr cgttnna-

ln contrast to the maJ· or·ity . . . Pl . opm1on m essy J~st,~e John H_arlan,s oft-quoted dissent argued 
t,1\1. \ • , bchch; ::-t::-- • , f,\l l , 
.,itti. . t .L,ndtH.:t. )'' t" 1;\(\S L 

11\ ll 111 
... Pl eSSY \ '. FERGUSON 

vtgorous~y against the neutrality of race-based segregation: 
\L-R,\CE, 1" , ft'R~1 · •·sen:trntc but equa case, •. . ,U- klll)\\'l\ ' I . 'fht: ,,t c .

011 
u enito1mzcs formal-race rtr<TU:S ' r (.ss\' ,,. ->h 

1
tdincr a Louisiana statute re-:~ In up t ::, . . -i1r~1

-· te se·:tting tor blacks and whites \T ~epar,t , · d . q:unn::-_' . • ers the Plessy court use race m a ' bh( L,un , . 
1i1 ~n tl. t sharph· differed from the older .• ner ll , 
n .. ul • notion in Dred Scott. The Plessy -~.itus-raLe 

~vet')'. ~ne_ knows that the statute in question had tts ?ngm m the purpose, not so much to exclude white persons from railroad cars occupied by 
blacks! as to exclu?e colored people from coaches oc~up1ed by or assigned to white persons .. . . The thing to accomplis~ was, under the guise of giving equal accommodation for whites and blacks t 
compel the latter to keep to themselves V:hii° travelling in railroad passenger coaches.is e C l,urt found: 

th 
derlvinCT fallacy of the plaintiff' s argument ,eun . ::, . h h £ d •

0 
consist in the assumptlon t at t e en orce 

: aration of the two races stamps the colored race 1th a badge of inferiority. If this be so, it is not 
;r reason of anything found in the act, but solely 
~cause the colored race chooses to put that con-. · 14 suucoon upon 1t. 

Justice Harlan recognized that segregation 
based on race is inherently subordinating. By 
rejecting the majority's view that racial segrega
tion is unconnected to oppression and by refus
ing to adopt the rigid legalism of formal-race 
Justice Harlan anticipated by a half century the 
spirit of Brown v. Board of Education. 16 

Turning a blind eye to history, the court main
tained that the segregation statute said nothing 
about the status of blacks, indeed, that the 
statute was racially "neutral." Besides presuming 
that racial classifications are unconnected to 
social status or historical experience, the court's 
formal-race analysis fails to recognize ties be
tween the classification scheme of one statute 
and the treatment of race in other legislation. 
The mu.rt did not see statutes segregating railroaa temce, schools, and housing as inherently 
mnnwtm to each other or to a legal and social t-91hat perpetuated the stigma of inferiority rct•t1Ce. 
~ aud atan.race offer two dif-

. of Jim Crow aegrcga.tion. 
approach. which aaaumes •al-.. .. 

:llt• J.-"'4Qnm«1r 

Justice Harlan was advocating a peculiar mix 
of historical-race and formal-race. Government 
acts were required to be genuinely neutral; 
therefore judicial review of race-based legisla
tion should recognize the historical content of 
race. However, formal-race dictated Justice 
Harlan's vision of the private sphere: 

The white race deems itself to be the dominant race in this country. And so it is, in prestige, in achievements, in education, in wealth and in power. So, I doubt not, it will continue to be for all time, if it remains true to its great heritage and holds fast to the principles of constitutional 
liberty.17 

More recently, )uatice Thurgood Marshall 
used historical•race. ~..,. IWM'• ~ tf 
Uniwnilj ,f Ct,/i.,.,.. 4\i;rrCQCt;1'-~--
S'led~ 
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Discourse 
l 'urrC'n t Supreme Court cases use _race m_ost 
wnmonlr to mean formal-race. Raaal classifi
~arion ha.s lost its connection to social reality. 
This trend is demonstrated by the voting rights, 
affirma tive action, and jury selection cases, as 
well as the works of tvvo prominent academics 
discussed below. This section reveals the perva
:si\'eness and the dangers of the formal-race 
:tpproach. 

r. \"l)T JN G RIGHT S 

Unconnectedness c.in be seen in cases concern
ing the electoral franchise and poutical power. 
Ir :1ppe~1rs most clearly in the dissent in Rome v. 
Unitrd States, 20 a case upholding the constitu
rionaliry of amendments to the Voting Rights 
.
1\ ,·t of 196y:' 1 The amendments shifted to local 
jurisdictions the burden of proving that a pro
posed change in voting arrangements would 
nor :ldH'1:-dy affect black voters. Justices Potter 
St~\\'art :rnd William Rehnquist, ·the dissenters, 
ob_1erred_ ro the premise underlying the amend
ment~: .. fhe need ro prevent this disparate im-
1::1(t .b pri..'m~scd nn the assumption that white 
C ;ind1~ares w1JJ not represent black interests, and 
tl l.l t State~ should devise a s,·ste . 
1 1 l _ m encouragmg 
,l)''.\(' "' tu_rnre :,n a block for black candidat " 22 ·ur 111 r . S es. 

. ~ ll v~ • tewJ.n and Re} . h " • ,, _ 111qu1st, t e as-~un1pt11.) n tlt1t c1 · . . 1 · · 
• dt ,mu voting patt· . .. uug1u to b,· 1· 1. • l . erns Were or , . , l lh ,11 wa·· ·, , 

mi~ ~ibk. ~l'lwv c ~. ·•~ =>i 1..!Jnst1°:1t1onally imper-
- •. in1t:1.. t1:.:1.. a so t ·• l · Conµ;rt s, . )u\d · · 0 t 1e notion that 

, .. u - empower a ht . . 
blacks to ·IJ'er . . , , ' L:r generation of 
• r-, cvt11 tor wron ,. . . tt· 
lurebears."2 i g:. 111 icted on their 

l 
Cri I fro ! /{ rl(t' T'/1,.0 ,.11 I (// /( 1 ' . ,tf!.,1/ [) 

'·t 
Chief Justin : Rchnqui~t\; ., 1 l '':i~ .. 
, • . . .., · , n11 ( ll\ . , 

:Hl s O!)l1os1t 10 11 to C on<rress'- ,ct· · ti1..e S-l . , " • , ,, c I oq t t\v, 
th e roltt tcal character ( ) f black , O Criri ~j,i 

. itc~, cl d lltr 
nrss stemmed from their hclict n '-vh1,e. 

I "l l · I " I · I · rb,u '• anc ) ac.;. arc ( cvotl ut po]i f _ I \Vh1:.,· 
. ll ,l (Q • , 

assurnpu nn negated hv ,1 nv "tliJ . n,er\,, . 
. . ' ot th . •. pby between voters' ckci:.ions 

1
~ I e :,•.·. 

. f fl1. L11.' ·r pres umpti on o unconncctcd.nc-.,,; h , e. ': .. . . . a, 1ed r· , 
Just-ice Rchm1u1st and Justi ce St•' . '- ., :.-. . • '-\\ .l[ · 

in other cases that the evident· t, ·1•,·. 
. . lc1r, b, -~ 

should be on pla1nt1ffs to esrabli,h · h ,· · ·. 
unfair results of a redistrictin o- phn Otr. ::- . 

.:i , " · and .· 
the intent of the boundary drawers· _ . l: 1: 

,I • \\1, · , 
unfair. These justices would make fo '· _

1
' •• 

rin.u- r· .. 
unconnectedness an ax..iom of constirur·

1 1
~', 

On.t '" 
terpretation of voting rights, nullifrin o- ·;~ 

- . . ~ l ,; 

Present or h1n1re congressional attempts t _
o Jv 

count for the link between race and politi(i 
power. Their theory would pose a subsrano.~ 
barrier to race-conscious leb0·islative etforr, . . ,\] 

halt discrimination against black rnrers. 

2. AFFIRMATIVE ACTION 

In many discussions of afiirmative action, adro
cates of a color-blind position equate race \1i th 
formal-race. An example of this is Justice Wil· 
liam Douglas's dissent in DeFunis '1 '. Od,
gaard.24 DeFunis was a white applicant to the 
University of Washington Law School whl1 

charged that less qualified minority applic:urn 
had been accepted while he had been denied 
admission. Justice Douglas stated unequi\'.odh 
that race is an impermissible considerntton °1 

d . • ''A Defu1ui the context of college a miss10ns: 
who is white is entitled to no advantigr bi 

. b. ·r ro ,\111· reason of that fact; nor 1s he su fC 
1 

· 
. ' or L"O ll f, 

disability, no matter what h1s ntLt'_ _
1 

-
0

1ir 
. h d r· rnoon,u n" \,Vhatever his race he a a cons 1 . \i-

. . ' . .d . d on irs in, . to have his apphcat10n cons1 ere ... ~, 
. . . . ··U 111a1111t'l , v1dual ments m a racially neun, h Ut1i· 

. by t e Consideration of past segregation .- {t'r· . cons1, 
versity of Washington-indeed, ,u,_y _ _. 111 :1t 

- re~~tL 
ation of this country's hi~tory ot o~)~s i)hilosLr 

11 . . . "bl J t ·e Dougl,1s r .. , a - 1s 11nperm1ss1 e. us 1c d . jti~t1,l 
h t to -ay, · I phy remains alive on t e catu . . ,prt11~1 

. , d' . t with ·11 r' Scalia quoted Douglas s issen Croso11 "'0· 
in his City of Richmond v. J A. 
concurrence.26 
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,/ JON 
, s£L£C'f tuck,/7 the Supreme Court ~' Ken :.1 • 

.,,v 1.011 11• ·dentiary requirements for 
' 9i1 ·' the evi 
1_\Jized a prosecutor's_ ~erempt~1y _jury 
l1~t. g that ially discnmmatory 111 v10la-

1,111 ere rac . . 
:~Jengcs vv E ual Protect10n Clause. Justice 
·~· of the d qhat "[ c]ompetencc to serve as a rtv~ 011e t 
· -ell ar., 1 depends on an assessment of 
11-

111 
• ·1te Y • • • . 

,r t1lut11, a1·•fications and ability 11npart1ally 
,lfl • ·ti ll 1 . 
. cti11du, q •dence presented at a tnal. ... A 
1~• • der eYl . 

i.1 (,,ns1 
• nplv 'is unrelated to his fitness r '· ra~c su ; 

.~,111 ~ • ,, 28 

·.ajuror. decision redressed the historical-,,. B,1tso11 
111

e I of blacks being barred from serv-rob em 
~e P . ·es and, therefore, was a significant 
[ t,n Jun J . p ll' ~- . ard However, ustice owe s state-

··p torw . " 1 d" . k h )'• th trace is unre ate mvo es t at un-
[l)ent a • , r al . 

ecredness of a Juror s 10rm -race classifi-
.onn h 1 'b . n to any ot er persona attn utes that 
cano • d Th· 1i might relate to Jury uty. 1s re ance upon 
unconnectedness was unnecessary and unfortu
nate: use of unconnectedness separates the deci
sion from the context of Justice Powell's other
wise substantial reliance on historical-race 
analysis. 

4-l!OONOMIC ANALYSIS 

Bidmd Posner, in The Economics of Justice, uses 
dittr.rm "{r]ace per se-that is, race completely 
..._ iom certain characteristics that may 

correlated with . . . it" to analyze 
· · ·on." 29 Posner would object 

that diversity in a student body 
· fot preferential treatment of 
~ that "[t]here are black 

the same tastes, manners, 
iQd aspirations as the 

:comparethem."30 

11-.mayJ,- used u a 
... divcrtity -~ lot 

or her correlat· [265 
· lVe fact 

re!~t1ons of Whites in ors~wiU likely alter the 
se integration is 't lf a given setting so « 

The cconon,· tTse a positive good' per 
1 ist ho S . 

ot ler example f mas , owe!l provides 
• o uncon d an-
1ngs on the significan nfcctc ncss in his Writ-s ll ·u Ce O race 3] LT· 

owe l ustrates the m 1 . l . J.11mself black «d• . . u tip e u f , 
1scnm1nation" b d' . ses o the Word 

t Y 1scussing th h 
reatment of an unnamed " rou ,~ ypothetical 

one typical usage of d' g_ _P· For example 
«[ 1scnm · ' 

m]embers of a particular mat1on is when 
fewer and poorer o ?~oup are accorded 
f h PP0rtun1ties th 

o t e general population with an members 
capabilities "32 R . al the same current 
all of Sowell's de~:t' groupsh~re fungible under 
d. . . . rnns; w ile he does discuss 
iscnmmat10n against 'fi . . . 

b . r h' . spec1 c mmont1es the 
as1s_10r ts discussion is an abstract fram ' k 

devo1d of historical-race content Th . ewothr ' 
• . • ere 1s no -
~ng inherent in "black" or "white" which renders 
it unamenable to analysis as just any "group." 

C. Support for Racial Subordination 
I. UNCONNECTEDNESS LIMITS RACISM TO 

SUBJECTIVE PREJUDICE 

Formal-race unconnectedness is linked to a par
ticular conceptualization of racism. Race, as 
formal-race, is seen as an attribute of individual
ity unrelated to social relations. Unconnec
tedness limits the concept of racism and the 
label "racist" to those individuals who maintain 
irrational personal prejudices against persons 
who "happen" to be in the racial category black. 
Racism is irrational because race is seen as 
unconnected from social reality, a concept that 
describes nothing more than a person's physical 
appearance. . . 

Under this view, raosm 1s ~ought of only as 
. di 'dual preiudice. Despite the fact that an m vi "J social • · 

pemnal racial prejudices have . . . ~ 
. . -n~dered to be an individual raaasn ., ftt'l,N- ' ... 1.._ __.! ___ .... as 

. Society's racism 1B ~n VlCVR\I 

p...-l~ ~ or extension. of persoaal 
~f&QIIDCOlidCOlllfto 

_..ta1 illn• n-•• ,.1y ..__of ......... .......... -: 
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rt'lllc,tir.~ .w~u ., . . . lin1itcd. For cxan1p c, 

l , H"l•-:,H111 ,Ill • I Id be 
n,m .,n,1 ''1 l . ·1· i · l'l'lHwmic att won . 

l,n,, h 111~ , g·unst 
l'I'\''!"'tll!' . ,11·, ·t ivc. weapon ,P' 

... f l'- 111 l!ll. Cl . d' 'd 
th~1ught l' • • •. ·I . wrams address 111 1v1 -

. . 1, •1.·,n1:-c :;ttl l ptl t- . . l A . -
r.K1:-lll, c . d , 1ly mdircct Y· m1 . r .- ii ;tmni cs m - d 
u.tl _rn·JUl ''-~.' 1 )rugrnm such as that propose 

ontY st·t-,lstl e f ... dd the 
n . . ..... . f Richmond directly a rcsses 
lwchelin ° · .c. the 

· .i: • t· past racial exclus10n irom present eneds o . . de 
building trades as well ~s the contmumg -
facto exclusion of nonwhites. Yet such a _pr~ 

attacks prejudicial attitudes only mdi
~y: by demonstrating the capa~~ties of black 
contractors ( thus denying the validity of status
race inferiority) and providing common_ wo~k
place interactions ( thus breaking down irrat10-
nal prejudice). 

The Supreme Court's use of formal-race un
conncctcdness is consistent with its view that 
the particular manifestations of racial subordi
nation-substandard housing, education, em
fioymcnt, and income for large portions of 
fN \lack eommunity-are better interpreted 

phenomena than as aspects of the 
,._ complex phenomenon called 
" di»aggregated treatment veils the 

of institutional racism. It 
4-n. to the point at which 

as an attitude problem 

tolutions. However, 
~-:.IIV..ltidc:aMa.thia country's abil-

iil dear aon'dation between 
t1ld tho concentra

-•t1dia&&1~t1t1· ct prob-
~ of 

C,itiwl Rare 'Fl.11 1ory a11d f 
~ega/ D 

oclrine 
(() dys lt.1mtional interracial relations-
such as housing ,1nd employrncnt-t~?lerns 
are di ~cusscd as though they have no :c 1s~ue~ 
context at all. lstory

0
r 

Second, the court often invokes the 
. I " I t . . ,, rnetaph 

o_f t 1c cqua s,.far
1
t_mg pomt ~hen analyzing or 

ctal problems. 11s metaphor ignores h· . so, 
d h I . cl" istor1 al race an t c cumu ative 1sadvantages th c -

the starting point for so many black . ~tare 
h . 1. h . citizen The metap or imp ics t at 1f blacks a s. 

. . ~u~ 
represented m a particular employment . r-
. . b l f s1tua. twn 1t must e a resu t o market fo 

.' . . . . rces; an 
statistical correlat10n is either coincide al Y 

nt or 
beyond the control of the employer, and is 
in any case, unrelated to the employer's ' 

. past 
practices. 

In short, color-blind constitutionalists live in 
an ideological world_ where racial subordination 
is ubiquitous yet disregarded-unless it takes 
the form of individual, intended, and irrational 
prejudice. Perhaps formal-race analysis would 
be a useful tool for fighting racism if it recog
nized that racism is complex and systemic. 
However, as presently used, formal-race uncon

nectedness helps to maintain white privilege by 
limiting discussion or consideration of racial 
subordination. 

2. STRICT SCRUTINY AND AFFIRMATIVE ACTION 

Invocation of strict scrutiny, the strongest form 

of equal protection judicial review, is generally 

fatal to the race-based government action. The 
doctrine of strict scrutiny has proved a powerful 

legal weapon and has regularly been used to 

strike down Jim Crow segregation throughout 
public facilities. . 

The distinction among the different u~es ot 

race developed in this article suggests two inter

pretations of strict scrutiny. The first is the 
• d ,f'Ei11ca-1nterpretation used in Brown v. Boar O; t . 

tioi,. 33 which considered race a classification 

•• subordinates blacks. This is historical~ra~'. 
~lpintt this background, the court ngh )t 

ll'Wia,td atrict scrutiny to review governrnen 

. strict 
interpretation of race in Jfi• 

of City of Rj,hmond v. ~
. -~n as fortn 

--ma, -ace • ..,.... •t¢'f 
' it ia the arb1 
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,\Ct a. 

T his shift from th . . • 111 I ih·id siTutiu \I. T he historic.al -• . • - • · /1( l C • • 
}.t:•·: .. :• ' .. , , tl-11' ~trict ~nu tiny derives from 

. • , e use of strict · . review o-ovcrnmentaJ . scrutm1, to . b _ · oppress10n of bl cks . . i'\tll)J\,Ul . . l . '.'.:,, · B 
11

. 1
1 of"Educat1011 , 111 w 11ch the comt 

review ot any use of race h b a to . tl ddr ' as never een e.YnLl, i Y a essed bv the court- the d 1 . ·:r- ~-
• _. , 01 t 

,~--•::', 
1
' · , 'l1-re~·-1ted education was inherently \·i nat ~L.... ~· . • 

fi. . · , un er nno- JlJStJ-catJ.on. f?r the ~hange remains undis~us:d. , '.''-
1
~' . 1 Th; decision rejected the formal-race •"1tqll,l • • • l ':'· . of Plc-:iSV in tavor ot t 1e theory that J0,·tnt1t' · . · -ile. :1~ ust'd in the conte,'\.'t of _educat:J.on, was 

~
0
rh intended to, and had the eftect of, subordi-

·t·,na black school children. The cases imme-~.1 ~ 

iiatelr following Brown continued its approach: 
I :hey ~ecognized that the use of racial classifi.ca-
l aons to segregate was inherently subordinating 
\ and struck down the vast majority of Jim Crow 
II \aws as unconstitutional. 

Under the Brown interpretation of strict 

\ 

i,ruriny, heightened judicial review should be 
2pphed to all restrictions that curtail the civil 
nghrs of a racial group. In the conte:x.1: of the 
m:ial subordination of blacks, the implied ratio
nale for such heightened review has been the 

I 
I 
\ 

?ast and continuing racial subordination of the 
group as a whole . If one summarizes these cases b" stati h " · · · " ; ng t at race triggers stnct scrutiny, then one is . " " l . . al usmg race to mean 11stonc -race. 

F~r111a f-r · • · · • 1 ace and strict scrutiny A different raoa \!Sa . · . ,ge, is nwolved if one argues that the govern-ments us f . \trict e. 0 any racial classification triggers scrut1n)' Tl · · f 1 r-h\ind · 11s strong version o co o con · · ado stitutionalism has not yet been Pted b . ,thhau l Y a_ majority of the Supreme Court, 
ue o;c r· g: )USt1ce O'Connor has provided a clear ipt1on of l . . rel\lJ . t 1e position· "the Constitution ires ti . 1if ~er . lat the Court apply a strict standard 'S lltiny t · \rit t O evaluate racial classifications. · · · r scn.1tin ' h ld t', ia\ cl . Y requires that, to be up e ' 

f1,1dzcial_ ~·ev1e·~ of ajfirmati•vc action. The 
CO~lft s de~: 1011 m City of Richmond v . ./A C, oson Co. demonstrates clearly that fomul
race strict scrutiny can severelv limit the ran(Te 
of constitutionally permissible govemmen~al 
remedies for racial subordination. To see how 
the strong formal-race interpretation of strict 
scrutiny differs from the historical-race inter
pretation, consider how the Richmond affir
mative action program might be ,rnalyzed under 
both interpretations. 

Under the historical-race interpretation. the 
City of Richmond would explain that its affu
mative action procrram was designed to hdp b . tl blacks by redressing past and conti~u.i~1g r·'.10, 
subordination. Richmond's use ot h1stonc~-

li ·t1y considers the leo-acy of racial race exp c1 o . . ,. _ 
d. . . au·on 1· n Richmond: because h1stonl ,tl 1scnmm . . . 1 des continuin<T racial subord.in1t1on, race me u ~ o . . . _. . . . des a rationale tor race-consuou:-1ts use provi ' I l , 

d
. al crovernmental action tod,1:·· n ot le r reme 1 o ·, the shorthand d historical-race usage L . . . . wor s, h' . al and ,oci:tl ,umh-of the istonc - . . . summary . - affinnaure ~1(0011 . t rnce-consciou~ · .. canons or . that the pn)gc1m i:-- Assunung bl ht Program!'.!. .11 be ,1 re:1son,1 c . d there WOllll J h well des1gne , - . .·. l ntecrories ;uh.1 r e h use ot 1au,1 · :-b t·ureen t e 

e ln d' · l roo-r,u1\. . al. of the reme i,1 p ~ . . ) t tht' s.1n1e tl)f go ~ . ·icu-rncc' t:- m . ~ Obviou~y, lust~~ T. he hist1Jn· of sc?;reganon . - tor black!) . · . . .· ·u (,ne-wlutes .1!'.I ,· bhcks crc;1nng r,lll• . ·1" i1ot the history or. l , ..,.-,. . r10r i;; it a his to I}'. ot ., · · • re s av~ 1 · , • : , to k g1un1,1 : J • t subMd111anng go11es --. . . ,uineu ,t , ,. red 111sntutll)!1S . , . thc•insdve~. ri~ assificaf · d be t~ssa 10ns must be determine to t(),, ry and na 1 · 1 d -h· e,,e ,1 ··1Pe\\· rrow y ta 1. ore to ac 1 ll1rr St . · 

I 
l 

segreg,1 I deed racial catcgl)not_ l . t , nci·1l whites. n ' h •i"al rhellles o w u c . . . . h their metap o1 l wit a ate interest." 35 
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C() 111r:1~t . to evaluate any 
- . ·ic r scrutiny . , d d of rc-

pr<1:Kh ~rr 'fl . . ymmerncal stan ar 
chlss ifi c:1t1011. ,.,~ s.f. I by racial history, be-

be 1ustt ice . 
view cannot . , . I d Nor can it mean 

. I history ts s <ewe . . . 
~ausc racra f' t and contmumg 
i I . ousncss o pas If 
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·a1 bordrnat10n is no . 
rac1 su . . did not pervade society, 
racial subordm~t1_0~- . 1 review would be un-

then heightende J~ ~:t basis review would be 
necessary, an ratJO · · 

. t for all formal-race categonzat10ns. 
appropna e . l h' nd 

The choice, then, to ignore _racia i~tory a. 

existing racial subordination ~n ap_plymg s~nct 
. t all racial classificat10ns is essentially 

scrutmy o h 
a decision to use only formal-race. But w . at 

justifies the court's election _of formal-race stnct 

scrutiny? The strict scrutmy that developed 

originally in an atmosphere of governmental 

attempts to curtail blacks' civil rights has been 

transformed into formal-race scrutiny. The re

sult is that government programs designed to 

assist blacks are being struck down. This is 

perverse. 37 Historically, racial subordination has 

been the privileging of whites over nonwhites, 

and a proper remedial program would work to 

redress that history. Instead, the use of formal

race ~trict scrutiny is applied to proposed 

remed1e.s a~d results in their being declared 
unconstitut10nal the b . 

' re Y perpetuating societal 
advantages for whites. 

Justice Scalia,s cram d 
of his c . pe argument at the close 

rojon concurrence d 
formal-race f: ·i emonstrates how 

a1 s to acco fi 
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T H~ S s~ction critiques color-blind . 
tut10nalism as a means and " -','. · 

A · · A a.s ar . for rnen can society. s a mean 1 
:·: 

. . 1. . s> color-' . 
const1tut10na ism 1s meant to d "··.: 

. . . e ucate :. 
Amencan public by demonstratinr, t1 "· · 

. o ne ~rr,:'" 
attitude toward race: the end of cola_/· 

constitutionalis~ is _a racially assimilated :r,:~-
in which race 1s irrelevant. However ,:.· 

' t4:~ 
too far, this goal of a color-blind socien ;_ 

disturbing implications for cultural and ~a: 
diversity. Other goals, less drastic than comt 
racial assimilation, are tolerance and dire~::. 

This section defines tolerance as the rieW i: 
multiculturalism and multiracialism are nee:;· 

sary evils that should be tolerated within ,\m(

can society. Diversity, on the other hand,, 

defined as the view that racial and cu!,r: 

pluralism is a positive good.38 

A. Means: The Public Nonrecognition 1l!d.' 

and Its Limits . 
;;; · D 'P tment 1r C:--In his Minnick v. Ca!':lorma e ar . · , . 

. . . S explaini G', 
recttons dissent, Justice tewart ·. . u•i 

. . f race rs unp ,., 
government nonrecogmt10n ° . ,,.: 

fi ,ate• spi1
•· 

intended to provide a mod~l or/: neuaril•r'.; 

behavior. The model functi.ons 
0~el s~g$(' 

and positively. The neganve:c m~ ly ·ichie1c: 
. efiecnve , ... 

that social progress 1s mos~ their abili~· 

by judging people according to. ·on-n1,1~•! 
b ed dec1s1 .. -:r 

and therefore that race- as Jeg1r1111J 

' ' a more 
seduces citizens away from ' .. 

. 39 (lj\01! 

ment-based system. ·rh rhe ne~. ,· 
bl ms w1 pol'· 

There are two pro e . d asstll11 , 
. . uest1one ,ectif.. 

model. The first 1s its unq lid· rhe · . -.,.: 
. . are va ' oi10 

that mentocratic systems 055ible r 
. . . li . d . al of any P 
is its imp cit em 
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~ e In particular, the nega tive model 
5 to rac . . . 

value black culture-culture-race 111 this arti-

d values l l . 1 . 
e d 

1
·ustifiab y assumes t 1e socia supen-

- ,u1 un. . 
de t· ·11stream white culture. 

. , o ma1 
ont) ositive behavior model-government 

The P . . 
ition senrmg as an example for pn-

onrecogn bl F' 
11 nducr-also has pro ems. lfst, there is 
vare co 'bili' f .. 

ctical imposs1 ty o nonrecog111t10n as 
rhe pra . . 

. dard for either public or pnvate conduct. 

S
a 

5til11
d the implicit social goal of assimilation 

econ , 
degrades positive as~ect~ of ~lackness. 

Color-blind const1tut1onalism not only offers 

a flawed behavioral model for private citizens, 

but its effectiveness in promoting social change 

is limited. Color-blindness strikes down Jim 

Crow segregation but offers no vision for at

racking less overt forms of racial subordination. 

The color-blind ideal of the future society has 

been exhausted since the implementation of 

Brown v. Board of Education and its progeny. 

One example of how limited the color-blind 

approach is as a weapon against discrimination 

can be seen in the area of voting rights, a core 

area of public life. Color-blind constitutional

ists, filing dissents in Rome v. United States 

and Rogers v. Lodge, argued that Congress had 

unconstitutionally abandoned a formal-race, in

dividual-remedy approach in favor of more 

sweeping, race-conscious remedies for racial 

discrimination. 

As Justice Scalia's concurrence in City of 

Richmond v. J A. Croson Co. and the dissent in 

Metro Broadcasting, Inc. v. FCC make clear, a 

strong version of public-sphere nonrecognition 

would not permit governmental consideration 

of race, except in an extremely narrow set of 

court-mandated remedies. Were such a formula 

adopted, color-blind constitutionalism would 

limit the abilities of states and Congress to 

P~rsue broad remedial legislation aimed at racial 

disparities. 

. A final example of color-blind nonrecogni

tion as limiting racial social change inheres in 
the public/private distinction. The combination 

of the view that nonrecognition limits govern

m~nt action with the belief that there exists a 

pnvate-sphere right to discriminate constitutes 

a s~ductive and consistent ideology-one de

danng th h . . al 
at t e continuance of white rac1 

d~ominance is a cons titutionally protected norm. 

1 he end result of this combination is that racial 

social change-remediation for centuries of 

s\1bordination-must take place outside of legal 

discourse and the sphere of government action. 

B. Ends: Assimilation, Tolerance, and Diversity 

The examination of color-blind constitution

alism as means leaves open the question of what 

the color-blind society of the future would look 

like. This subsection asks that very question. 

[ ... ] 
The color-blind assimilationist ideal seeks 

homogeneity in society rather than diversity. 

Such an ideal neglects the positive aspects of 

race, particularly the cultural components that 

distinguish us from one another. It may not be 

a desirable result for those cultural components 

to be subsumed into a society that recognizes 

commonalities. 

I. CUL TU RE-RACE 

The assimilationist color-blind society ignores 

and thereby devalues culture-race. Culture-race 

includes all aspects of culture, community, and 

consciousness. The term includes, for example, 

the customs, beliefs, and intellectual and artistic 

traditions of black America, as well as institu

tions such as black churches and colleges. 

With two notable exceptions, the court has 

devalued or ignored black culture, community, 

and consciousness. Its opinions use the same 

categorical name-black-to designate reified 

systemic subordination (what I have termed 

historical-race) as well as the cultural richness 

that defines culture-race. Only by treating cul

ture-race as analytically distinct from other us

ages of race can one begin to address the link 

between the cultural practices of blacks and the 

subordination of blacks-elements that are, in 

fact, inseparable in the lived experience of race . 

The two exceptions, where the court appro

priately recognized culture-race, are Metro 

Broadcasting, Inc. v. FCC40 and Bakke v. Regents 

of University of California. 41 In Metro Broadcast

ing, his last opinion for the court, Justice Bren

nan applied an intermediate standard of review, 

arguing that Congress's desire to promote 

broadcast opportunities for racial minority 
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'r .. , fncient basis for the omm1ss1011 s 
there1O1 e ,i ~u . . "d' 

• · 1ership policies. Just as a 1verse 
111111ontY owt . " h 

d ·b d)," contributrng to a robust exc ange 
sni ent o . . . 'bl l" 
t. ·d , s" is a ''const1tut10nally pen111ss1 e goa 

0 1 e,1 d .. 
on which a race-conscious unive~sity _a m1ss_10ns 

program may be predicat:d, the d1vers1ty of views 

and information on the airwaves serves important 

First Amendment values. The benefits of such 

diversity are not limited to the members of minor

ity groups who gain access to . the ~r?adcasting 

industry by virtue of the ownership policies; rather, 

the benefits redound to all members of the viewing 

and listening audience. As Congress found, "the 

American public will benefit by having access to a 

wider diversity of information sources."42 

Justice John Paul Stevens, in his concurrence, 

distinguished more explicitly the remedial di

mension from the diversity consideration: 

Today, the Court squarely rejects the proposition 

that a governmental decision that rests on a racial 
classification is never permissible except as a rem
edy for a past wrong. . . . I endorse this focus 
on the future benefit, rather than the remedial 

justification, of such decisions. 
I remain convinced, of course, that racial or 

ethnic characteristics provide a relevant basis for 
disparate treatment only in extremely rare situa
tions and that it is therefore "especially important 

that the reasons for any such classification be 

clearly identified and unquestionably legitimate." 
._. . The public interest in broadcast diversity

li~e t!1e ~nterest in an integrated police force, 
d1vers1ty m the composition of a public school 

f~culty or diver~itr in the_ student body of a profes
s10nal school-is m my view unquestionably legiti
mate. 43 

~ ssen~iall~, Justice Stevens was distinguish

mg h1stoncal-race (remedial justification) and 

culture-race (future benefit). 

. Bakke and Metro Broadcasting notwithstand

ing, the court usually fails to include the ositive 
aspects of black ul · · P 

gm, ut nevertheless con l d et nic O · cu ed h r1-
could not constitutionally c .d t a.t a. cou 

b. ons1 er su h rt 
iases. c private 

What the court (and most f h 
o t e subs 

commentary on the decision) fail d equent 

was the possibility that a black t e f: to consider 
. . s ep ather · 

off~r a pos1t1ve value to the child be nughr 

canng home. 46 The child was to b . Y0nd a 
. . e raised · 

bicultural environment. In that . in a 
. envuonme 

the child had the possibility of bei nt, 
ng exposed 

not only to her mother's background b al 
Ut so to 

black culture i~ a wa~ that the child could 

never have expenenced m her biological fathe , 

home-within her family environment. T~: 
child would have access to a rich life experience, 

one completely inaccessible in her fa ther's 

household. The court simply lacked the imagi

nation to consider and separate the subordina

tion dimension of race-the historical-race ele

ment that accounted for prejudice outside the 

home-from the positive concept of culture

race. Such analysis is a difficult social enterprise 

and deserves case-by-case review, not a blanket 

rule that a court may never consider the effects 

of racism . . . . 

2. ASSIMILATION AND CULTURAL GENOCIDE 

Implicit in the color-blind assimilationist vision 

is a belief that, ultimately, race should h~v~ n~ 

real significance; instead, it should be limitek 
. f h't and blac , 

to the formal categones o w 1 e tl 
. · or cultun 

unconnected to any social, economic, . _1 ,J-
d 1 . socnu re, 

practice. However, if the un er ying . . one's 
d mpass1ng 

ity of race is understoo as enc~ . ,.1 th,tt 
. · 1 t10111st go,u 

social being, then an ass1m1 a . •n, social 
. "fi f minon 

would abolish the s1gm cance O . ·5 The 
. . ercussion · . 

categones has far-reaching rep aningtul 
. . f "bl k" as a me . 

successful aboli t10n o ac. . he disnnc-
. b lishing t · , 

concept would require a O k 0 01mun1~' 

•b blac c 
tiveness that we attn ute to P, 1 . . c ture In its deliberations. 

a ,~ore v .. Sidoti 44 is typical. In that case, the 

cou1 t unanimously rejected a Florida trial court's 
culture and consciousness. J ... ,re is, by 

' J 's Cl i..,. 

The abolition of a peop e 
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\1\or-b n . , ' J istice Scalia s comments seem more 
j-j_l\l'erer, . l . . h l 
. . d in scope and cymcal m tone: e strong y 
bnute al li . . h . the constitution mitatlons on t ose 
,1ssert~ . . 
. kina an end to racism but offers nothmg 
::~sta~tive as an alternative. In his City of 
Riihmond •v. J. A. Croson Co. concurrence, Jus
rice Scalia suggests that one should address 
the specifics of past discrimination in nonracial 
terms. He proposes the use of "race-neutral 
remedial programs" but offers no explanation as 
to how such a program would avoid the very 
problem to which it is addressed-the concen
trations of black poverty and political power
lessness. Such programs either would be 
doomed to be ineffective solutions for blacks, 
or else would violate the intent standard of 
Washington v. Davis. 47 

ln short, as a goal, tolerance fails to suggest a 
better society or improved social relations. Un
der the goal of racial diversity, racial distinctions 
would b · · d . e mamtame , but would lose their neg-
ative co · . . nnotations: each group would make a 
positive and · . . . . unique contnbut1on to the overall 
~oetal good. 

The visio f d' • 
l. · n ° 1vers1ty has significant subtle imns A , 
prcm.' d s normally articulated, diversity is 

ise on th . . 
exists , " e existence of race as 1t now 

' a~ a confl · f culture d ation o subordination, black 
Witho~t an c~lor-blind unconnectedness. 
]' more dive . 
units and , . ' rsity accepts the prevailing 
I social p - · 1Ypode ractices of race, including the 

. scent rule Th . . . 
P0ss1ble to •d . · e assumption that 1t 1s 
. d t entif., r . l 1 . . 
'111 Whit ') acia c ass1ficat1ons of black 
so,·, e, to consid h . 

ci,t) sett' er t em apart from their 
ra · ing and h 

cial cat '. t en to make those same 
egones th . b . 

e asis for positive social 

practi ce is un toundccl. Without a clear social 
C\) Inm itm cnt to rethink the nature of racial 
c t_tcgorics_a nd_ abolisl1 th eir 11ndcrlying structure 
ol suhorcl 1nat1nn, the politics of diversity wilJ 
remain incomplete. 

T he diffi culty of transforming traditional ra
ci:u categories into a positive construct can be 
seen in the construct of whiteness . A crucial 
dim~nsion of whiteness is white rac ial pri vilege. 
Whiteness becomes a political issue where an 
entrenched position of dominance is challenged. 

A different dimension of "whiteness" is eth
nic or national heritage. The immigrant origins 
of ethnic white European-Americans are ac
cepted and often embraced, though not always 
denominated as racial; whiteness as racial domi
nance substantially overlaps, and sometimes su
persedes, the ethnic experience. Indeed, some 
of the most deeply embedded explicit racial 
violence and assertions of racial inferiority have 
come from "white ethnic" enclaves. European 
ethnicity has a social existence apart from racial 
domination, but the separation of racial subor
dination from such ethnicity can be a complex 
political and social enterprise. 

Aside from European ethnicity, there are 
other cultural aspects of whiteness as racial 
domination. The Confederate flag is a complex 
symbol, but whiteness as domination is clearly 
a significant aspect of its symbolism. As repre
sentative of a southern culture, the Confederate 
flag has provided a point of symbolic contro
versy as it flies over southern statehouses or is 
worn in schools or displayed in public. 

An unstated problem in these debates is that 
of cultural self-identification when one does 
not claim a particular ethnic identity. If one 
identifies oneself simply as a "white American" 
without any particular ethnic or racial ide~tity, 
my suggested model of whiteness _as re1fi.ed 
racial privilege does not make available anv 

particularized identity. . . 
A goal of public-sphere diversity has its social 

price. Diversity in its narrow sense ~oes not 
truly challenge existing racial pracuce_ bu_t, 
rather, seeks to accommodate present racial di
visions by casting them in a positive light. All 
too often, discussions of diversity do not address 
its central problem, the transformation of ex-
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, , lpproizrh to Rare _ 
. . . 1tral clai m is that modern color-

1 ·1 rn · le s LC l 
11!' ., l . · . ali. supports the supremacy 

I. l . nsnrunon sm 6 h i11L LO -. d n ust therefore e re-- ,,·hite interests an r . . . al 
nl . There is no le a-1t1mate rat10n e crarded as raos t. . o al ,..., . · · n of all government fo r the automatic reJecno . . 

.d t1·011 of race. However, stnct scrutiny cons1 era . . 
I uld not be abandoned altogether, given its S 10 . . 

efficacy as a weapon against segregat10n in ye~s 
past. In particular, we shall see _tha: a rhetonc 
of rights remains vital to the antirac1st st1:1~gle. 
This section, therefore, suggests some minimal 
requirements for an alternative constitutional 
approach to race. 

First, any revised approach to race and the 
Constitution must explicitly recognize that race 
is not a simple, unitary phenomenon. Rather, 
as discussed above, race is a unique social for
mation with its own meanings, understandings, 
discourses, and interpretive frameworks. As a 
socially constructed category with multiple 
meanings, race cannot be easily isolated from 
lived social experience. Moreover, race cannot 
legitimately be described and understood ac
cording to legal discourse. Any effort to under
stand its nature must go beyond legal for
malism. 

Second, constitutional jurisprudence on race 
must accommodate legitimate governmental ef
forts to address white racial privilege. The Su
pre~e Co~rt must not only acknowledge the 
multiple dimensions of race in the abstract but 
also expressly permit the different aspects of 
rac~ ~o be considered in judicial and legislative 
dec1s10ns. Further, any constitutional program 
must recognize the cultural genocide implicit in 
_rl~e development ~f a color-blind society and 
,lcknowl~dge the importance of black culture, 
comnH.1,Hty, ;tnd consciousness. 

Because of a I • . d . ~ gemune concern that any change 
111 oc trme may ,,ver k } 
rac ial o . . ,· . a en tie struggle against 

pp, css10n, the court rnust - . . 11 , mamtam a 
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, -------- Oct · ex isting cons titutional protecti -----:111
e . . . on for nont1cs aga inst a resurgence f racial . 

. o the h· rn t, premac1st move ment. E qual pr . w ite Otect10 SIJ, process should be buttressed a •d n and d . . . . , s l eol . IJe po l1t1 ca.l barriers against Jim C 0gica] a d . . . . row and n t1o n1 sr van at10ns of white supre segrerr . rnacy r h ca-transformed mto barriers ag • at er th, ainst 1 . •n 
government efforts to address racial s eg,tirnate 
tion. ubordina. 

Finally, a revised approach to ra 
. h . ce mus· ogmze t e sys tem1e nature of sub d. L rec-

American society. The Supreme Cor ination in 
. oun' s ft to interpret the equal protection a d d e 0n 1 

n ue cess clauses have addressed race ge d pro-
. d 1 ·y d ' n er, sexua] 1ty, an c ass. o ate, the court h -

as regard d these phenomena as distinct, but racial b e_ . . . h 1 su ord1-nat10n 1s m erent y connected to other fo . 
b d . . Th d . rms Oi su or mat10n. e eep social context ·1 hi , n w ch 

they are interwoven has begun to draw 1· . . ncreas-ing attent10n. . .. 

I. THE FREE EXERCISE AND ANTI 

ESTABLISHMENT OF RELIGION: RELIGIO N

BLINDNESS AND COLOR-BLINDNESS 

There is a body of constitutional doctrine that 
suggests a more subtle approach to constiru
tional review. The First Amendment religion 
clauses-the free exercise and establishment 
clauses-provide a possible analogy accommo
dating some of the criteria outlined above when 
applied to race. The court's recent decisions on 
religion betray a qualitative difference between 
the court's attitudes toward religion and toward 
race. 

In church-state questions, the court has re· 
jected a "religion-blind" standard for gov~rn
mental activity. That is, the court recogiuw 
the importance of religious affiliation to _111;:n~· 
Americans and does not see its goal as dun_in· 
. . . . h . . . of relio1on 1shmg or erad1catmg t e mst1tut1on b 

. A . 1· .c- Wh'l have ·ugued th,H m mencan ue. 1 e some ' for 
religion-blindness is the appropriate rok .1 d 

h not prev,u e government, their arguments ave . h rhe . . 1· . . t' 1 or wit either m the pub 1c 1magma 101 

court. ed along the 
The court has instead proceed . tion-

. . d b the Consutu two related Imes dictate Y . . d pw . . £religion ,1n promoting the free exercise O licrion-
t- one re o 

venting the establishment o any 
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1 
,re reliaiou, "esnblishment" is al-
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e-'"1;ip t ·_
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, " •hen Chnstian prayer5 are said in 
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1- 3 correspon ng ee exercise 
• 1: · • 100 :,, 

r.ilw._.. ~.._ -,r._--srudents of other religions are 
b1e1n e.u- • th . f: . 

:·R~ • d from exercising eir own aiths dur-
~n~nre s s· _:J 1 tr- . . 

F· . time . .; 1.Ilwar y', a ee exercise issue 
. - ora,er . . 
lfi: · ; the use of peyote m ceremorues of the 

~~~ a:, -uuerican Church, involves the "estab-
\ :n,-e ~ al li . h th 
• V t~ ot- rradition re bITT.on, ,v ere e use 
··-hmen 
i1~ re warrants criminal penalties. 
ot peyo . . 

The free ex:erase cases are mformed by the 

acirude that religion and religious practice are 

i;:nporrant and valuable aspects of human expe-

=ience. 

B. Religion jurisprudence as a Model far Race 

jurisprudence 

The free exercise and establishment clause 

decisions provide a model for constitutional 

adjudication in the area of race to supplant the 

color-blind model. The race jurisprudence of 

the Supreme Court contains only an inkling of 

the deference found in its religion jurispru

dence. Once we appreciate the complex and 

socially embedded character of race, however, 

we may view the concerns and considerations 

involved in judicial review of racial decision

making as being similar to those involved in 

interpreting the religion clauses. If the religion 

cases are intellectually or emotionally unsatis

fying, they at least represent a serious effort by 
court to address a complex of social issues 

· th_ nuanced, historically grounded legal dis
ons. 

Once the historical context ii! acW 
has been acknowkd&~ 

COftlidcrl'IIOl 
i... 

and cultural c . c 
re1erences, makes possible a wrm 

of free _e~ercise of the positive aspects of race-

recogmzmg black and white cultures as legiti

mate aspects of the American social fabric. Fur

ther, free e..-xercise of race would allow within 

approp~iate limits, open discussion and imple

mentation of governmental remedies to address 
the hist0rical legacy of racial discrimination. 

Also prot~cted will be the culture, community, 

~d consciousness of American racial minori

ties. European-American cultures would also be 

recognized and respected, of course, even 

though their existence has not been challenged 

in the same manner as black culture. Just as 

permitting the free exercise of religion is, in 

theory, not an endorsement of any one religion 

but, rather, only a recognition of respect for 

the practice of religion, so the free exercise of 

culture-race would not be an endorsement of 

racism. 

There is also an "establishment" analog for 

race. What is impermissible--what the govern

ment may not "establish"-is racial subordina

tion and white supremacy: the use of either 

status-race or formal-race to establish domina

tion, hierarchy, and exploitation. 

The paired considerations of racial establish

ment and free exercise are mixed in our social 

existence. The free exercise of some aspects of a 

white culture may overlap or coincide with 

racial domination, as with the attachment of 

many white southerners to the Confederate Bag. 
Efforts to abolish domination will, therefore, 

interfere with the free exercise of race in such 

instances. The suggestion &om the religion 

°""aho1e...-io.appro1Ch tbisconiict is that 
.,., • iaCial ~ 

MMfl~- I.a .. • 
,!',l. ~ 

~ 
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1 ·• second post-Reconstruct10n era, court in t u::, f p•1 
. , bli J ·no- a new equivalent o ,essy v. nsks est:1 s u o ' . 1 

0 . . 1 49 T here is however, a second paialle rergt.JJ01 . , 

for the court. The greater danger for the ~~rrent 
court is that it will face the loss of legitimacy 
which confronted the Taney Court after Dred 
Scott. 

The United States is entering a period of 
cultural diversity more extensive than any in its 
history. In the past, white racial hegemony went 
essentially unchallenged. The court today faces 
a far more complex set of issues. Whatever the 
validity in 1896 of Justice Harlan's comment 
in Plessy-that "our Constitution is ... color
blind"-the concept is inadequate to deal with 
today's racially stratified, culturally diverse, and 
economically divided nation. The court must 
either devdop new perspectives on race and 
ad1,ue. or run the risk of losing legitimacy and 

in a aucial arena of social concern. 

Cntiral Race Theory an~L 
id Legal D---....._ 

C N Dcglc,, Neilhe, Black Nor~"-JOctrine 
. .

1 White: Slav ~ 
[?t-lt1l1 011.1 111 Hmz 1 and the United States ery and r, 
. . I I cc l . , I10-1J ( • Vice t 1ngu1s 1ing t 1e co or prejudice" fou d . 1971) (d· 

. · 'l b cl cc al . . n in B . t,. gc nct ,ctu y asc rac, prejudice" in th U razu f; 
e .S.). [. ram 

5. Writer and poet Langston Hughes b · ·] 
" 'l ' ful ' (S ' l J · 0 served . ts power , imp e said . . . 1n 19

53
: 

'That one drop of Negro blood-be . 
cause 

o. [ black blood makes a man colored O d JUSt 0 ne dro 
. . ne roo--.,, P 

Negro! Now, why ts that? Why is Neg bl' ,ou -re 
ro Ood a more powerful than any other kind of bl d . so rnuch 

I h bl oo in th If a man has ris ood in him, people will " e World? 
Irish." If he has a li ttle Jewish blood, they'll say, .Be's Part 

Jewish." But if h e has just a small bit of co:y, Be's halj' 
him bam!- ''.He's a Negro.'" Not, "He's part N red ~lood in 
it ever so little, if that blood is black "LTe's ~~ro. No, be 

' n, a 1vegr0 1• N 
that is what I do not understand-why our cir. 1 0w, 

one op• powerful. . . . Black is powerful. You can hav . is so 
drops of white blood in your veins down Sout~~bne~-nine 

d . bl k h Ut if th other one rop 1s ac , s ame on you! Even if at 
white, you're black. That drop is powerful"'· L y~u look 
Simple Takes a Wife, 85 (1953). ' · ughes, 

6. US. v. Thind, 261 U.S. 204 (1922) was 
. , an early 

attempt by the Supreme Court to distance itself fro th 
scientific discourse. . . . m e 

7. 481 U.S. 604 (1987). 

8. Id. at 613. 

9. M. Harris, Patterns of Race in the Americas, 59 (196
4
). 

10. Fullilove v. Klutznick, 448 U.S. 448, 524 (1980) (Stew-
art, J., dissenting). 

11. Metro Broadcasting, v. FCC, 110 S. Ct. 2997 (1990), 

12. Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 4<1/ 
(1857). 

13. 163 U.S. 537 (1896). 

14. Plessy, 163 U.S. at 551. 

15. Id. at 556-57 (Harlan, J., dissenting). 

16. 347 U.S. 4'3 (1954) • 

.... 16.1:U.S. at SS9 (Htdan.J., ...-c). 
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. lt /\ . Pos11 cr, l~ro11 01111r A11alys1s of.Law. 
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,11. l , I 19ti6 . 
(1li-l5 l, ( l l, · . ' . 

. Th, Erono1111rs of J11.1t1 re, rnp, a note 29 , at 367-·o. p ()~tlCI, · 
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-' .11 Ra •t t1 11d E ro110111 ics, 159 (1975). _
1 

T. Sowc , ' _, . 

• 
2 

Jrf. at r6o. '. 
. - U.S. 483 (1954) . 
.33- J4; 

34· 4S8 U.S. 469 (1988). 

Metro Broadcasting, Inc. v. FCC, no S. Ct. 2997, 3029 35·) (O'Connor, J. , dissenting). 
(199° 

3
6. 4ss U.S. 469 (1989) . 

As Justice Scalia explains formal-race strict scrutiny: 37· f . h fr f d' . . "The difficulty o overcommg t e e rects o past 1scnmma-
rion is as nothing compared with the difficulty of eradicat
• (J from our society the source of those effects, which is ino . 
the tendency-fatal to a Nation such as ours-to classify 
and judge men and women on the basis of their country of 
origin or the color of their skin. A solution to the first 
problem that aggravates the second is no solution at all"; 
Croson, 488 U.S. at 520-21 (Scalia, J., concurring). 

Scalia's analysis misses entirely the character of racial 
subordination. It is not racial classification in the abstract 
that is problematic. Rather, it is the assymetry of the 
American classification scheme that is the starting point for 
understanding racial subordination. Furthermore, even after 
having adopted hypodescent's metaphorical assertion of 
racial purity, Scalia would deny that the content of Ameri
can hypodescent is white racial purity. In his view, it is the 
subordination of blacks and other nonwhites by whites 
which underlies racism, not the abstract nature of classifica
tion . Even his suggestion of how to "judge men and 
women" makes no differentiation between white and black. 
The problem has not historically been black judgment of 
whites. It has been white judgment of blacks. 

38. These definitions are from Robert Paul Wolff's dis
cussion of democratic pluralism: "The first defense of plu
ralism views it as a distasteful but unavoidable evil; the 
second portrays it as a useful means for preserving some 
measure of democracy under the unpromising conditions of 
mass industrial society. The last defense goes far beyond 
~ese in its enthusiasm for pluralism; it holds that a pluralis
~ic society is natural and good and an end to be sought in 
itself." R. P. Wolff, "Beyond Tolerance," in R. P . Wolff, B. 
~oore, Jr., and H. Marcuse, eds., A Critique of Pure 
Tolerance, 4, 17 (1965). 

39. Minnick v. California Department of Corrections, 452 

U.S. 105, 129 (1981) (Stewart, J ., dissenting) .... 

40, no S. Ct. 2997 (1990) . 

41. 438 U.S. 265 (1978). 

42 . llo S. Ct at 3 ( . . · ' oro-i I citations omitted). 
43· lrl. a t 3028 (S tevens J • ) , •, concurring . 
44. ,166 U.S . 429 (1984). 

,~5. id. at 433. 

46. David Strauss has argued that the C . 
the trial judge that his custody decision was _oun was telling 
he did not take race in to h incorrect because . account, t us holdin "' important sense that race-co . . g, in an . ' nsc1ous action wa . t1onally required"; D. Strauss "The Myth f ~ t nst1tu-
ness," 1986 Sup. Ct. Rev., 99, ;05. o o orbLnd-

47. 426 U.S. 229 (1975). 

48. Wallace v. Jajfree, 472 U.S. 3g (r9Ss). 

49- 163 U.S. 537 (1896). 
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